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STATEIENT OF QUESTIONS PRESENTED 


1. Did a delay of almost eleven months in bringing appellant 
to trial (only nine weeks of which are attributable to appellant) 
constitute a denial of his constitutional right to a speedy trial 
and, in any event, did such delay before the court below, coupled 
with a delay of over seven months in obtaining a transcript in 
this Court (through no fault of appellant), violate appellant's 


Sixth Amendment rights? 


2. Where the trial court found that a pretrial lineup con- 
frontation between witnesses and the appellant violated due process, 
did the Government sustain its burden of proving that in-court 
identifications by two witnesses were not tainted by the illegal 
lineup by offering uncorroborated opinion testimony by the two 


witnesses themselves that there was no taint? 


3. Was the trial court correct in finding that another pre- 


trial confrontation between three other witnesses and appellant 


did not violate appellant's right to due process, despite the 


fact that the witnesses knew the man they identified had been ar- 
rested by the police, and the fact that the identifications were 


made in each other's presence? 


a 


4. If the latter confrontation did not violate due process, 
was it plain error to admit testimony by the three witnesses that 
they had made an extrajudicial identification when the in-court 


identification of the appellant by the same witnesses had not 


been impeached? 


5. Did a reference in the prosecutor's closing argument 


to identification testimony previously ruled inadmissible vitiate 


the conviction of appellant below? 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,249 


ALVIN C. HINES, 
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UNITED STATES OF AMERICA, 
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Appeal in Forma Pauperis from a Judgment of Conviction of the United 
States District Court for the District of Columbia for Violation of 
Section 2901, Title 22, District of Columbia Code. 
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Summary of Argument 

Argument 

I. The delay of almost eleven months in bringing 

appellant to trial (only nine weeks of which 
are attributable to appellant) constitutes a 
denial of his constitutional right to a speedy 
trial, and, in any event, that delay before the 


court below coupled with a delay of over seven 
months in obtaining a transcript in this Court 


(through no fault of appellant) violates appel- 
lant's Sixth Amendment rights. 


A. Appellant was denied his right to a speedy 
trial below. 


B. The extended delay on appeal in providing 
appellant with a transcript, when coupled 
with the unreasonable delay in bringing 
appellant to trial, violated appellant's 
Sixth Amendment rights. 


II. The jury was irrevocably misled by the admis- 
sion of highly prejudicial identification 
testimony which the court should have ruled 
inadmissible. 


A. Where the trial court found that a pre- 
trial lineup confrontation between 
witnesses and the appellant violated due 
process, the Government failed to sustain 
its burden of proving that in-court iden- 
tifications made by two witnesses to that 
illegal lineup -- Steele and Aggrey -- were 

‘not tainted by the illegal lineup in of- 
fering only uncorroborated opinion testi- 
mony by the two witnesses themselves that 
there was no taint. 


Conclusion 


The pretrial confrontation between three 
witnesses, Reid, Thomas and Grandy, and 
the appellant at the time of the prelim- 
inary hearing was unnecessarily suggestive 
and violative of due process. 


It was error to admit testimony of extra- 
judicial identifications of the appellant 
by three witnesses, when in-court identi- 
fications of the appellant by the witnesses 
had not been impeached. 


The Government based its case against ap- 
pellant on cumulative identification testi- 
mony; any improperly admitted evidence 
therefore vitiates the verdict of the jury. 


The prosecutor's arguing facts to the jury 
which he had been unable to get into evidence 


over a defense objection was so likely to have 
misled the jury that the case must be reversed. 
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JURISDICTIONAL STATEMENT 


Appellant, Alvin C. Hines, was indicted on seven counts, each charging 
2 violation of D. C. Code § 22-2901, Act of March 3, 1901, ch. 854, 31 
Stat. 1322 (Tr. Pleadings, Indictment). Hines pleaded not guilty on all 


counts and was tried in the United States District Court for the District 


of Columbia. He was convicted on six counts, the seventh count having 


been dismissed on motion of the United States (Tr. IV, 257), and was sen- 
tenced to imprisonment for a term of 18 to 54 months on each count, the 
sentences to run concurrently. (Tr. Pleadings, Judgment & Commitment). 
The District Court had jurisdiction pursuant to the Act of December 23, 
1953, 77 Stat. 482, D. C. Code § 11-521 (1967). This Court has jurisdic- 
tion of the appeal pursuant to the Act of June 25, 1948, ch. 646, 62 Stat. 


929, 930, as amended, 28 U.S.C. §§ 1291, 1294 (1966). 


* STATEMENT OF THE CASE 


Appellant, Alvin C. Hines, was arrested on July 30, 1966, and on 
August 29, 1967 was indicted on seven counts of robbery, D. C. Code 
Sec.. 22-2901 4967) (Tr. Pleadings, Indictment). : 

Bond was set on July 30, 1966 at $2,500, but appellant was unable to 
meet this bond. Motions for release on personal recognizance ave been 
consistently denied by the court below and by this Court. As a tesult, 
appellant has been continuously incarcerated since his arrest. 


A motion to dismiss the indictment under the Sixth Amendment and 


Rule 48 (b) for lack of a speedy trial, filed May 2, 1967, was denied 


May 5, 1967. The court's ruling does not contain a sufficient discus- 


sion of the issues to permit analysis. The court stated: 


"With respect to the second point, Counsel, I have read your 
memorandum and it's very accurate with respect to the status of the 
law. I don't think the Government has anything to state to the 
Court because the record in this case, we have reviewed, and it is 
a situation in which you put the proposition exactly in the: context 
of the facts as they relate to Hines as to where he stands on this 
ready calendar. And for the reasons that I stated to you on the 
previous occasion when 2 similar representation was made in another 
case, the motion has to be denied. 


"Put in the context of this case, the motion is complete, the 
record here is one that is ‘clean’ on its face for presentation to 
the Court of Appeals and, ultimately, the Supreme Court, if! you can 
get that far. The very issue that is crucial in this whole matter 
is outlined in your memorandum."' (Supp. Tr. 1-2.) 

1/ 


The motion was renewed on June 14, 1967, and denied the same date . The 


——— 


1/ Counsel below has advised counsel appointed by this Court that the 
court denied the renewed motion without comment on the issues. 


oD 


motions were denied despite the fact that nine months had passed from 
the date of arrest to the date of the motion (eleven months passed be- 
fore appellant actually got to trial), and only nine weeks, from Febru- 
ary 3, 1967 to April 14, 1967, were attributable to the defense. This 
period was spent in mental examination at St. Elizabeth's Hospital and 
was sought by appellant. There were no requests by the defense for 
continuances of the trial. 

Despite the lapse of over nine months between appellant's arrest 
and the denial of this motion to dismiss for lack of a speedy trial, 
an additional and unexplained delay of forty-five days ensued before 
appellant was brought to trial. Appellant was tried by a jury on 


June 19 - 21, 1967 and found guilty on six counts of the indictment, 


one count having been dismissed on motion of the Government (Tr. Plead- 


ings, Judgment; IV, 257). 

On August 11, 1967 appellant was sentenced to 18 to 54 months on 
each count, the sentences to run concurrently, and on the same date 
the District Court granted appellant's motion for an appeal _in forma 
pauperis and ordered prepared at the expense of the United States 
designated portions of the transcript (Tr. Pleadings). Lawrence D. 
Hollman, who had not represented appellant below, was duly appointed by 
this Court on August 18, 1967 (Tr. Order, Aug. 18, 1967). In the Order 
appointing counsel, the Court extended indefinitely the 40-day period 


prescribed in Rule 39 (c) of the Federal Rules of Criminal Procedure 
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for filing the reporter's transcript. Counsel received portions of the 
transcript from Court Reporters Brockmeyer and Spencer on or about 
October 13, 1967. With the exception of two portions of the transcript 


received on February 9 and 14, 1968, the balance of the transcript, 


including additional transcript requested by motion filed October 24, 


1967 and ordered by this Court on October 30, 1967, was not received 
by counsel for appellant until March 16 and 19, 1968. 

Once the last volume of the transcript had been received, on March 
19, 1968, it became clear that the transcript as a whole contained two 
substantial defects. First, an Official Reporter failed to transcribe 
an objection to a court ruling (Tr. VI, 37a), a ruling which is a 
ground for this Pe oo Second, the last piece of Eiaeties re- 
ceived, on March 19, contains a ruling suppressing certain identifica- 
tion testimony that Yitness Parker might give at trial (Tr. It, 59), 
after a hearing on appellant's motion to suppress. The transcript of 
that hearing contains no testimony by Witness Parker, yet Judge Waddy 


eee) f 
specifically states, "Mrs. Parker testified ... ." (Tr. II, 55) - 


2/ See Letter dated March 15, 1968, Hollman to Stevas, Clerk's File, 
Clerk of the United States Court of Appeals for the District of 
Columbia Circuit. 


See Letter dated April 9, 1968, Smith to Kline, Clerk's File, 
Clerk of the United States Court of Appeals for the District of 
Columbia Circuit. 
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Appellant filed a Motion for Summary Reversal for Lack of a 
Speedy Trial and Appeal and for Relief in the Nature of Mandamus 
in this Court on January 31, 1968, arguing, inter alia, that delays 
in bringing appellant to trial, coupled with delays in obtaining a 
speedy appeal because of the inability of counsel to obtain the 
transcript of the proceeding, warranted summary reversal. This 
Court has not acted upon this motion as of the date of this brief. 

With respect to the facts surrounding the commission of an 
alleged violation of D. C. Code § 22-2901, the record shows that on 
the afternoon of July 29, 1966, at approximately 4:00 ae a 
young man either entered the Lady Bettie Beauty Salon, 3715 Georgia 


Avenue, N. WY. (Reid, Tr. III, 28) or came to the front door of the 


shop without entering (Aggrey, Tr. III, 90-91) and stated to Mrs. 


Bettie Reid, an operator and manager of the shop, and to Mrs. 
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Faustina Aggrey, another operator, "I am looking for my mother." 


Mrs. Reid testified that earlier in the afternoon of July 29, 
1966, at approximately 3:00 or 3:30 p.m. (Tr. III, 27), a young 
man entered the shop, walked the length of the shop without 
speaking to or being spoken to by anyone, and left by the 
front door. He was observed by an unidentified customer who 
pointed him out to Mrs. Reid (Reid, Tr. III, 27). Mrs. Reid 
testified, ". .. I saw the back of this man going out. I 
did not see him."" (Reid, Tr. III, 27). There is no evidence 
that any other operator witnessed this event and Mrs. Reid did 
not testify that the man making this intrusion was the same 
man who made later intrusions. 


Part of Mrs. Reid's testimony seems to suggest a young man 
making two intrusions into the shop at about 4:00 o'clock 
(continued) 
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Mrs. Aggrey knew that the one customer in the shop at that tems 
could not be the young man's mother, and told him that his nother 
was not there. Mrs. Aggrey testified that this confrontation 
lasted "maybe a second" (Tr. III, 104; Tr. I, 20). 

At approximately 7:00 p.m. the same day, a young man, identi- 
fied by Mrs. Reid and Mrs. Aggrey as the same man who had ostensibly 
sought his mother (Aggrey, Tr. III, 95; Reid, Tr. III, 32),, entered 
the salon. Mrs. Reid testified that she asked him what he wanted 
and that he said, "Nothing." The record indicates that one fone 
man then returned to the front door and closed it. He tienes 
entered the center of the room with a pistol drawn in one hand 
and a paper bag in the other (Reid, Tr. III, 32), and ordered all 
those present in the salon to get over into one corner of the room. 

In the shop at this time were four operators: Mrs. Reid, Mrs. 
Aggrey, Mrs. Sanjo Poteat, and Mrs. Edith Parker; and five Dacca 
Katherine Thomas, Florence Steele, Lillian Grandy, Margaret Thomas, 
and a customer identified only as Mrs. Harper (Reid, Tr. III, 33), 
who hid in the bathroom and did not witness the robbery. of the 


remaining eight women, all except Mrs. Poteat, who had no valuables 


with her, were required to deposit items of personal jewelry and/or 


(continued) 

(Tr. III, 28), but it is clear from her testimony in whole 
(Reid, Tr. III, 50) and other evidence (Aggrey, Tr. I, 21) 
that the second intrusion referred to occurred at 7: te 
o'clock. 
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money in a paper bag provided by the gunman. The indictment charges 
that a total of eight rings, three watches, and $143.00 in cash was 
stolen; the cash register of the shop was not robbed. The young 


man then fled. 


Testimony of ‘the length of time it took for the robbery to be 
6/ 


completed varies , but it would appear to have taken approximately 


five minutes. During those five minutes, there was considerable 
confusion and activity. Mrs. Thomas, a customer whose hair "was 
wet and water streaming down", did not want to move from her chair, 
but was prevailed upon to do so by Mrs. Reid (Reid, Tr. III, 33). 


Some women "ran back" to the corner of the room (Aggrey, Tr. III, 
2/ 
92). ifrs. Harper and lirs. Aggrey ran to the bathroom, but lrs. 


Aggrey was ordered to come back by the robber before she got in 
(Agsrey, Tr. III, 93). Hrs. Aggrey then attempted to hide behind 


one of the customers (Aggrey, Tr. III, 94). Mrs. Poteat succeeded 


Yitnesses testified as follows: "Five or ten minutes", Reid, 
fr. III, 51; “Three or four minutes", Steele, Tr. III, 75; 
"Pifteen to tyventy minutes", Aggrey, Tr. III, 99; not as long 
as five or siz: minutes, Parker, Tr. III, 135; "I was so 
nervous I couldn't tell how long it took", Katherine Thomas, 
Tr. III, 148; "I have no idea [how long it took]", Poteat, 
Tr. IV, 206; "It didn't take long", Grandy, Tr. IV, 222. 


Mrs. Aggrey testified that another voman, named Mrs. Fortuna, 
and not Mrs. Harper, ran into the ladies' room ahead of her 
(fr. III, 93), but she is alone in this view. 


ay 


in getting into the bathroom, but came out “because I Shoughe he 
had seen me" (Poteat, Tr. IV, 203). Mrs. Steele testified that 
after she got back into the corner, "I felt this seizure coming on-- 
this blackout coming on and I just slumped into the chair" (tr. Tit; 
76). After that, she testified, "I had a slight blackout". ‘Mes. 


Reid testified that she bent over Mrs. Steele with a towel and 


‘was wiping her face" (Reid, Tr. III, 49). All this time the 


robber "was rushing everyone" (Reid, Tr. III, 34). 

After the robber left, Mrs. Reid called the Police, and 
Private Lawrence Mason responded about 25 or 35 minutes after the 
robbery (Reid, Tr. III, 41; Mason, Tr. IV, 180). This officer 
conducted an interview with the witnesses as a group, receiving 
comments concerning the description of the robber from gachabes 
ness in an effort to develop a composite description for a look- 
out broadcast (Mason, Tr. IV, 183, 186, 186). The description 
from these notes was. transferred to Form 251 and the notes de- 
stroyed (Mason, Tr. IV, 158, 191). In overruling speaiean« 
subseauent motion to strike testimony under the Jencks Act, the 
court indicated it believed that no individual description was 
ever obtained from any witness but rather the group was asked for 
a description (Tr. IV, 198) and the description in the report was 


a composite one (Tr. IV, 197). 
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Detective Linwood Simmons, an officer who had arrived at the 
scene of the robbery after Private Mason, then returned to the 
Station, obtaincd a2 number of oer a and returned to the 
shop (Simmons, Tr. II, 6). By this time some of the witnesses had 


left the shop and only "four or five" witnesses viewed the photo- 


eraphs (Simmons, Tr. II, 7). The evidence establishes that Mrs. 


Reid (Simmons, Tr. II, 6), Mrs. Aggrey (Aggrey, Tr. I, 22), Hrs. 


Grandy (Grandy, Tr. I, 31), and Mrs. Parker (addy, J., Tr. II, 
59) viewed the pictures, but that Mrs. Poteat (Poteat, Tr. III, 
155, but see Simmons, Tr. II, 7), Mrs. Steele (Steele, Tr. III, 
72) and rs. Katherine Thomas (Simmons, Tr. II, 9) did not examine 
the photographs. All of the witnesses apparently were gathered 
around the photographs, each examining the separate photographs 
in turn. Detective Simmons testified that only one witness, Mrs. 
Reid, was able to identify the appellant positively (Simmons, Tr. 
it, ny”. irs. Aggrey, whose testimony squarely conflicts with 


that of Detective Simmons, testified at trial that she had been 


"Six photographs", (Simmons, Tr. II, 6); “from two to five 
[photographs]", (Aggrey, Tr. I, 22). 


The affidavit in support of the arrest warrant, while not ad- 
mitted into evidence in the case below, cleariy supports the 

fact that only one woman made a positive identification (Tr. 

Arrest Warrant Affidavit). 
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able to make a positive identification from the photograph (tr. 
25° 23)%, The other witnesses present apparently could not choose 
between two of the pictures (Grandy, Tr. I, 31-32), and therefore 
they could not make a positive identification (Simmons, Tr. II, 
7). | 

On the basis of Mrs. Reid's identification of the photograph, 
an arrest varrant was procured and Alvin Hines was arrested! by 
Detective Simmons at approximately 1:00 a.m. on the morning follow- 
ing the robbery. At the time of his arrest, in the 3000 block of 
Georgia Avenue, N. 'J., some seven blocks from the scene of the 
robbery (Simmons, Tr. IV, 253), appellant had on his person $98.00 
in cash. Although appellant was thoroughly searched by Detective 
Simmons at the time of his arrest, and although a thorough search 
was made of the apartment in which appellant lived with his mother 
and brother, no gun, jewelry, or funds in addition to those found 


on the person of appellant at the time of his arrest have ever 


been found (Simmons, 2450-251). 


The next morning three witnesses, Mrs. Reid, Mrs. Katherine 


Thomas and Mrs. Grandy, were called by detectives to the prelim- 
10/ 
inary hearing in the Court of General Sessions . All three were 


10/ The witnesses do not recall the extent to which the detectives 
briefed them prior to the appearance of the appellant or asked 
for their identification. (Grandy, Tr. I, 32). There is 
testimony that the women (continued) 
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seated together in court when the case was called, and when ap- 
pellant was brought into the courtroom, the three witnesses agreed 
among themselves that appellant was the robber. Specifically, 

Mrs. Grandy testified " .. . when he came out we said, ‘That's 

the fellow.'" (Tr. I, 32); "Je were sitting together and we said 
it all together" (Tr. I, 33). Mrs. Reid, who testified that she 
knew the man who ivas brought into court "had been arrested for the 
robbery of the beauty shop" (Tr. III, 56), testified that she said, 
"There he is" (Tr. III, 63), and that "a couple of them" said the 
same thing (Tr. III, 62), but does not recall who observed appel- 
lant first or who spoke first (Tr. III, 63). lirs. Thomas testified 
that none of the three said "one word", and that she knew within 
herself “that he was the man" (Tr. III, 145). Only Mrs. Thomas 
testified at the preliminary hearing, and she made an in-court 


identification of appellant in that proceeding (Tr. III, 144). 


10/ (continued) 

vere told that they might see the robber in the courtroom 
(Simmons, Tr. II, 10). Mrs. Thomas was shorm a series of 
photographs (she had left the shop before photographs were 
examined the previous evening) and there is hearsay testi- 
mony that she made a positive identification from the photo- 
graph of appellant (Simmons, Tr. II, 9). Photographs were 
not show to lirs. Grandy (Grandy, Tr. I, 33), and, although 
Det. Simmons was not certain of this fact (Tr. II, 10), there 
is at least a suggestion that Mrs. Reid was with Mrs. Thomas 
when she identified the photographs, since they had come to 
the court together (Simmons, Tr. II, 9). 
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Mrs. Reid and Mrs. Grandy, who did not testify, remained in the 


courtroom for the preliminary hearing and observed the in-court 


identification by Mrs. Thomas (Grandy, Tr. I, 33). Appellant was 


held for the Grand Jury. 

On August 16, seven or eight witnesses responded to summonses 
to appear that date before the Grand Jury. Detective sient 
took “four or five of them" down to view the appellant in the cell- 
block in the basement of the Courthouse (Simmons, Tr. IT, 13). The 
purpose of this confrontation, ordered by an unidentified Assistant 
United States Attorney (Simmons, Tr. II, 14), was found by the 
court below to secure additional eyewitness testimony to obtain 
a conviction (Tr. II, 49), there being no question in the minds 
of Detective Simmons and presumably the Assistant United States At- 
torney that he had sufficient evidence to present to the Grand Jury 
and to make his case stand up (Tr. II, 49). 

Testimony as to what transpired at this confrontation fis 
voluminous. The court, which subsequently determined that "the 
confrontations . . . in the cellblock of this court were unneces- 
sarily suggestive, that they were conducive to mistaken identity 
to the extent that the defendant was denied due process of lau" 
(Tr. II, 55), made these findings of fact= 


"In this particular case, the defendant here was pre- 
sented to the witnesses alone. He was in the cell block of 


Pees Ke Jape 


this courthouse in the custody of the U. S. Marshal. He was 
brought into'a screened section where he was viewed by the 
witnesses. 


"The witnesses knew that the defendant had been arrested 
and was considered by the authorities as the culprit in this 
case. 


"They had been informed that they were coming to the 
court for the purpose of testifying before a Grand Jury, and 
they did testify before the Grand Jury. 


"They were asked to go down to the cell block to make an 
identification to make certain that this was the man. 


"They were taken to the cell block in a group, and they 
viewed the defendant in a group, by Detective Simons. 


"One of the witnesses testified that upon viewing the 
man one of the witnesses nodded her head affirmatively. 


“Mrs. Parker testified that she would not have been able 
to identify the defendant had she not heard his voice at this 
confrontation and she also testified that upon hearing his 
voice she announced to the other ladies present that the 
voice is the same." (Tr. II, 54-55). 

On June 1, 1967, appellant filed a Motion to Strike Testimony 
(Tr. Pleadings). | The ground of the motion was that at the time of 


the confrontation in the cellblock appellant was unconstitutionally 


deprived of the right to counsel, in reliance upon Wade v- United 


States, 35S F.2d 557 (Sth Cir. 1966), cert. granted, 385 U.S. S11 


a 


(1966), a case which was to be decided by the Supreme Court eleven 
days later. A heering on this motion was held on June 15, 1967, 


three days after the Supreme Court had decided, in Stovall v. Denno, 


ey ke 


___ U.S. __, 18 L.eed.2d 1199, 1205 (1967), that its Hade holding 
that accused have a right to counsel at lineups would be prospec= 
tive only. As a result, at the hearing the issue became whether 
the cellblock confrontation, as vell as the confrontation at the 
preliminary hearing, was "so unnecessarily suggestive and conducive 
to irreparable mistaken identification that [the appellant] yas 
denied due process of lav", id., supra, at 1206, an issue which 

the Court in Stovall held would not be prospective only. The court 
below held that the confrontation at the preliminary hearing was 
not illegal, but that the confrontation in the cellblock was illegal. 
The court then determined that the in-court identification of ap- 
pellant by Witnesses Aggrey and Steele, who had participated in 

the illegal lineup, was not tainted by the illegal lineup but 

held that the in-court identification of appellant by Witnesses 
Parker and Poteat was tainted and accordingly could not be made 
(Tr. II, 58; III, 170). 

At trial, itnesses Reid, Thomas and Grandy, who had partici- 
pated in the arraisnment confrontation, made in-court identifica- 
tions of appellant (Reid, Tr. III, 35-36; Thomas, Tr. III, 141; 
Grandy, Tr. IV, 213). Witness Reid, the first of the three to 


testify, vas permitted, over the objection of appellant, to testify 


that she had identified the appellant at the preliminary hearing 
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(Tr. III, 41-42).: Thereafter, Witnesses Thomas and Grandy testified 
that they had identified appellant at the preliminary hearing 
(Thomas, Tr. III,'141; Grandy, Tr. IV, 216). Witnesses Aggrey 

and Steele, who had witnessed the illegal lineup, made in-court 
identifications and despite the risk of possible prejudice to 
appellant's case,of which she was aware, appellant's counsel made 

a tactical decision to bring out the illegal lineup in the cellblock 
in order to impeach the reliability of the in-court identifications 
(Tr. III, 108-112). 

Defendant took the stand and denied having any part in the 
robbery. He testified that he won the $98.00 found on his person 
playing dice, and two witnesses on his behalf testified that he 
had won a comparable amount of money playing dice on the night of 
his arrest (Morgan, Tr. V, 7; Walters, Tr. V, 28). 

In her closing argument, the theme of counsel for appellant 
was that the power of suggestion rather than memory had been re- 
sponsible for the witnesses identification testimony. For example, 


she stated: 


"These ladies have been sure that their judgment is independent. 
You cannot be so sure. The influence in the power of suggestion 
in this case is overwhelming." (Tr. VI, 29.) 


The prosecutor, in his rebuttal closing argument, contended 


that in fact the power of suggestion had not destroyed the independent 
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judgment of the witnesses (Tr. VI, 36-37). To prove his point, he 
stated that Mrs. Parker had been unable to identify appellant, 
thereby referring to identification testimony that had specifically 
been excluded by court order. The prosecutor then argued that Mrs. 
Parker's position should make it clear that the power of suggestion 
had not been strong enough to destroy her independence of judgment, 


and that inferentially it had not been strong enough to destroy the 


independence of judgment of the other witnesses (Tr. VI, 37). Ap- 


pellant promptly objected to these remarks (Tr. VI, 37a). The 
objection was overruled (Tr. VI, 37a); the court made no instruction 
on this point; and the jury returned a verdict of guilty on six 


counts of robbery. 
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CONSTITUTIONAL PROVISIONS AND RULES INVOLVED 


Sixth Amendment to the Constitution 
In all criminal prosecutions, the accused shall enjoy the 


right to a speedy ... trial.... 


Fed.R.Crim.P. 39 (c) 
Docketing of Appeal and Record on Appeal. 
The record on appeal shall be filed with the appellate 
court and the proceeding there docketed within 40 days from the 


date the notice of appeal is filed in the district court... .- 


Fed.R.Crim.P. 39 (d) 


Setting the Appeal for Argument. 
. «. . Preference shall be given to appeals in criminal 


cases over appeals in civil cases. 


Fed.R.Crim.P. 48 (b) 


-..e. [I]f there is unnecessary delay in bringing a de- 


fendant to trial, the court may dismiss the indictment .... 


U. S. Appeals D. C. Rule 33_(b) (2) (iii) 
The reporter shall expedite the preparation and furnishing of 


the transcript to appellant or his counsel. 
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STATEMENT OF POINTS 


1. The District Court erred in denying appellant's Motion to 


Dismiss the Indictment for Lack of a Speedy Trial after a delay of 
nine months (eleven months on renewal of the motion, also denied), 
during which time appellant was continuously incarcerated, and that 
error was compounded by a delay of over seven months in obtaining 
a transcript in this Court. 

2. The District Court erred in denying appellant's motion to 
strike the in-court identifications of witnesses Steele and Aggrey, 
since those in-court identifications were tainted by a lineup found 
by the Court to be illegal. | 

3. The District Court erred in denying appellant's motion to 
strike testimony of extrajudicial identifications by witnesses Reid, 
Thomas and Aggrey, since the circumstances of the extrajudicial 
identifications were so suggestive as to violate due process. 

4. In the alternative to point 3 above, the District Court erred 
in denying appellant's motion to strike testimony of extrajudicial 
identifications by witnesses Reid, Thomas and Aggrey, since in-court 
identifications made by the same witnesses had not been Samiacbea: 

5. The District Court erred in denying appellant's objection 
to remarks in the rebuttal argument of the prosecutor, in which 


the prosecutor referred to evidence previously ruled inadmissible 


by order of the Court. 
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SUMMARY _OF ARGUMENT 
I, Appellant was arrested on July 30, 1966 and not brought to trial until 
almost eleven months after his arrest. He was continuously incarcerated 
during this period despite requests for release on personal recognizance. 
He sought no continuances; at most, only nine weeks of this extended de- 
lay (for a mental examination) can be attributed to him. After his motion 
to dismiss the indictment for lack of a speedy trial was denied, an un- 
explained delay of forty-five days ensued before trial. The prejudice 
arising from appellant's incarceration is clear. The lack of diligence 
by the prosecution is apparent. Accordingly, appellant's right to a speedy 
trial was violated. Moreover, over seven months have elapsed since the 
appeal was docketed in this Court. Against the background of the unreason- 
able trial delay, appellant's appeal has been irrevocably delayed as well, 


through no fault of his own. Under such circumstances, and in view of 


appellant's continuous incarceration for over twenty months despite an 


effort to secure release before this Court, appellant's Sixth Amendment 
right to a “speedy” trial, including prompt review thereof, has been 
violated. Accordingly, reversal of his conviction and dismissal of the 


indictment with prejudice is required. 


II. The only evidence adduced by the prosecutor linking appellant with 
the robbery of seven women in a beauty shop was (1) in-court identifi- 
cation of appellant as perpetrator of the crime by five eyewitnesses, and 
(2) testimony of extrajudicial identifications of the appellant by three 
of these five witnesses. None of this identification testimony was 
admissible and appellant was prejudiced by the denial of timely motions 


to strike it. 
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Two of the five in-court identifications were inadmissible because 
they were tainted by a lineup held in the cellblock of this Coat and 
found by the court below to have been illegal under Stovall v. Denno, 
__._:;U.-S. __, - 18 Leed.2d 1199 (1967). The other three tovemee identi- 
fications were tainted by highly suggestive circumstances surrounding 
a confrontation between the three witnesses and appellant at the Court 


of General Sessions, and the court erred in not holding this confronta- 


tion to have denied appellant his right to due process. Testimony as to 


the prior extrajudicial identification made by these three witnesses at 


the time of the Court of General Sessions confrontation was equally inad- 
missible because of the illegality of the confrontation, or, in the 
alternative, because the in-court identifications of appellant by the 


three witnesses had not been impeached. 


III. In rebuttal summation, the prosecutor referred to identification 
testimony earlier ruled inadmissible by the trial court. The prosecutor's 
purpose here was to rebut appellant's closing argument that cud witnesses’ 
testimony was tainted by the illegal lineup. The prosecutor's remarks were 
improper. Objection to them was denied. Under this Court's decision in 
Garris v. United States, the prosecutor's own estimate of his teas demon- 
strated that appellant was prejudiced. The conviction should be reversed. 
In view of these errors in the trial proceedings, the eaaticticn 


should be reversed and, in light of unreasonable delays to date in trial 


and appeal, the indictment should then be dismissed with prejudice. 
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ARGUMENT 


The delay of almost eleven months in bringing appellant 
to trial (onlv nine weeks of which are attributable to 


appellant) constitutes a denial of his constitutional 


right to a speedy trial, and, in any event, that delay 
before the court below coupled with a delay of over 
seven months in obtaining a transcript in this Court 
(through ino fault of appellant) violates appellant's 
Sixth Amendment rights. 


With respect to Point I, the appellant desires the Court to read 
the following pages of the reporter's transcript: Tr., Pleadings, 
Motion to Dismiss the Indictment for Lack of a Speedy Trial; Tr. 2- 

3 incl. (Supplemental Record dated May 5, 1967), and the following 


documents filed in this Court: Motion for Summary Reversal and 
Reply to “Opposition to Motion for Summary Reversal". 


A. Appellant was denied his right to a speedy trial below. 
The Sixth Amendment to the Constitution provides: "In all crim- 
inal prosecutions, the accused shall enjoy the right to a speedy... 
trial... ." This mandate is implemented by Fed.R.Crim.P. 48 (b), 
which provides: 


“{I]£ there is unnecessary delay in bringing a defendant to 
trial, the court may dismiss the indictment... ." 


The general rule as to the right to a speedy trial is articulated 


in Pollard v. United States, 352 U.S. 354, 361 (1957): 


“Whether delay in completing a prosecution such as here occurred 
amounts to an unconstitutional deprivation of rights depends on 
the circumstances [citing Beavers v. Haubert, 198 U.S. 77, 87 
(1905)]." 

The special and compelling circumstances of appellant's case made it 


clear that the court below acted in a “clearly unreasonable manner" 


in denying appellant's Motion to Dismiss the Indictment for Lack of 
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a Speedy Trial. See Nickens v. United States, 116 U.S.App.D.C. 338, 
323 F.2d 808, 811 (1963), cert. denied, 379 U.S. 905 (1964). Since 
the court's ruling contains no findings of fact or analysis of the 
issues raised by appellant's motion (Tr. 2-3 Supplemental Record 
dated May 5, 1967), appellant is prevented from establishing in what 
specific respects the court's exercise of discretion was faulty. The 


record makes it clear, however, that the standards used in pest indict- 


ment delay cases by this Court have been met and accordingly that the 


court below failed to correctly apply these standards. 
The circumstances of appellant's case require restatement. Ap- 
pellant was incarcerated continuously from the time he was arrested 
on July 30, 1966, until his trial on June 19, 1967, despite repeated 
requests for release before the court below (Tr. Pleadings, Motion, 
filed September 23, 1966; Motion for Release on Personal Recognizance 
Pursuant to 18 U.S.C. § 3146, filed May 18, 1967). A presumption of 
prejudice resulting from delay attaches when the defendant is incar- 
cerated. Petition of Provoo, 17 F.R.D. 183, 203 (D.Md. 1955), aff'd. 
350 U.S. 857 (1955) (per curiam). As the Supreme Court recently stated: 
“[T]Jhe Sixth Amendment's guarantee of a speedy trial... is an 
important safeguard to prevent undue and oppressive incarceration 
prior to trial, to minimize anxiety and concern accompanying 
public accusation and to limit the possibilities that long delay 
will impair the ability of an accused to defend himself." 


United States v. Ewell, 383 U.S. 116, 120 (1966). Eleven months in 


jail is certainly "undue and oppressive incarceration." 
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While appellant was arrested on July 30, 1966 and indicted on 
August 29, 1966, it was not until June 19, 1967 that he was brought to 
trial. No trial continuances were requested during this extended 
period of delay (Tr., Docket). While appellant sought and secured a 
mental examination (from February 3, 1967 to April 14, 1967), appel- 
lant is unaware of the circumstance which justified the delay in 
commencement of his trial thereafter or the delay before the examina- 
tion was requested. Even after appellant moved to dismiss the indict- 
ment for lack of a speedy trial, a motion which was denied on May 5, 


1967, an additional and unexplained delay of 45 days ensued before 
i1/ 
trial began. Under these circumstances, it is submitted that ap- 


pellant was denied his Sixth Amendment right to a speedy trial. Cf., 


United States v. Young, No. 4316 (D.C.App., Jan. 19, 1968). (Negligent 
homicide charge was properly dismissed for lack of a speedy trial 


after unreasonable delay of five and one-half months.) 


B. The extended delay on appeal in providing appellant 
with a transcript, when coupled with the unreasonable 
delay in bringing appellant to trial, violated appel- 
lant's Sixth Amendment rights. 


1i/ Compare: Dockery v. United States, No. 20,828 (D.C.App., Jan. 31, 
1968) (delay before trial held not unreasonable where the appellant 
was free on bond during most of the period of delay); Hedgepeth v. 
United States, 125 U.S.App.D.C. 19, 365 F.2d 952 (1966) (much of 
the delay before trial held attributable to appellant or his 
counsel, and little, if any, prejudice held resulted from the de- 
lay since appellant would have been detained in any event due to 
a conviction in another case); and Hedgepeth v. United States, 

124 U.S.App.D.C. 291, 364 F.2d 684 (1966) (much of the delay 
held fairly attributable to appellant or to his counsel or 
arose from continuances in which appellant or his counsel 
acquiesced). 
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A striking paradox has confronted appellant on this appeal. The 


same judicial machinery which impaired his constitutional right to a 
"speedy" trial likewise failed to operate properly and thus ‘denied him 
an opportunity for prompt appellate review of the "speedy" trial issue, 
as well as the other substantive issues set forth in this brief. This 
delay on appeal has arisen solely from the system's failure for over 
seven months to provide appellant with the transcript of his trial be- 
low. A delay tantamount to the deprivation of a vital constitutional 
right has consequently been compounded by a still further and extended 
delay in judicial administration and in the efficacy of law enforcement. 
The fact that appellant has been incarcerated during both periods of 
delay -- for over twenty months since his arrest -- points up the 
prejudice to which he has been subject. 

The issue here is a simple one, but one which lies at the heart 
of an efficient system for the proper administration of justice. The 
evil of an extended and inexcusable delay in the appellate dséceks 
should, when standing alone, require judicial condemnation. | When that 
delay is viewed against the background of an even longer and equally 
unnecessary delay in bringing an appellant to trial, the resulting 
infringement of the rights of the individual appellant to a speedy 
disposition of his case, on both the trial and appellate levels, 
should not be tolerated. Vindication of these rights demands a re- 
versal of the appellant's conviction and a dismissal of the indictment 
below. 


The policy of the Sixth Amendment requiring a "speedy" trial 
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requires a “speedy” appeal as well, both in the interest of the defendant 
and in the interest of effective law enforcement and efficient judicial 
administration. As the Supreme Court has noted: 


"[T}he preference to be accorded criminal appeals [by Fed.R.Crim.P. 
39 (d)] recognizes the need for speedy disposition of such cases. 
Delay in the final judgment of conviction, including its appellate 
review, unquestionably erodes the efficacy of law enforcement." 


Coppedge v. United States, 369 U.S. 438, 449 (1962) (emphasis supplied). 
Obviously in recognition of this principle, Court Rule 33(b) (2) (iii) 


requires: "The reporter shall expedite the preparation and furnishing 
12/ 
of the transcript to appellant or his counsel." 


Appellant received what purported to be the complete transcript of 


the trial below on March 19, 1968, seven months after the appeal was 


12/ Extended delay in furnishing a transcript on appeal poses the threat 
of serious and prejudicial results, many of which are evident here. 
Where an appeal results in a reversal and judgment of acquittal, an 
already incarcerated appellant will be denied his liberty for the 
period of a delay occasioned solely by the inadequacies of the 
ministerial judicial machinery. Where the appeal gives rise to a 
remand for ainew trial, the opportunity for the exercise of the 
lower court's discretion to permit release on personal recognizance 
will have been postponed and, in any event, incarceration will have 
been continued for an added and unreasonable period if the new 
trial results in acquittal. Delay in furnishing the transcript 
also heightens the likelihood of error in its preparation or of 
serious omissions in the transcript itself. Assuming, as appel- 
lant does, that delay in preparation of the transcript is a 
function of the workload of the court reporters and of the budget- 
ary allowances for those reporters, the courts must then consider 
whether the added expense of additional reporters is not far out- 
weighed by the deprivation of the personal liberty of a significant 
group of appellants and the stronger likelihood of errors appearing 
in the transcripts themselves. Against the background of the per- 
centage of appeals taken in criminal cases in this Circuit and the 
desirability of having a daily transcript available to trial 
counsel, it is submitted that daily preparation of the transcript 
during trial would provide a dual benefit in protecting an appel- 
lant's rights during the course of trial and in assuring him that 
the appellate process would not be delayed by the ministerial 
task of preparing the transcript solely for appeal purposes. 
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docketed in this Court. This delay is unjustifiable and oppressive. 
Appellant recognizes that delay in the appellate process which is neces- 
sary for adequate briefing and argument of the issues, or for appropriate 
judicial deliberation, may operate to an appellant's benefit and be vital 
in the administration of justice. Cf., United States v. Ewell, supra; 
United States v. Shelton, 211 F.Supp. 869 (D.D.C. 1962). The delay in- 
volved here, however, is delay caused by a failure of the seats to perform 


a ministerial function, which function is a condition precedent to the 


ordinary and necessary judicial appellate process. 


Appellant has also been prejudiced by delay in obtaining the tran= 


script because the passage of time has obviously dulled the Official 
Reporters’ memories and ability to read their stenographic notes. When 
the transcript was received, it contained two major substantive defects 
of which appellant is aware. First, the Reporter failed to transcribe an 
objection to a court ruling (Tr. VI, 37; Tr. VI, 37a), a ruling which is 
a ground for this appeal. Second, the last piece of edenaevint, received 
ee March 19, 1968, makes clear that testimony by witness Parker at an 
exclusionary hearing held June 15, 1966 has been completely overlooked 

by a reporter and not veseiae Against this background, the 


possibility that other undetectable errors and omissions in the tran- 


script could exist is apparent. 


13/ It should be noted as well that the appellant, an indigent, has been 
unable, unlike more affluent defendants, to mitigate the compounded 
delay on appeal. He was unable to afford an expedited copy of his 
transcript, a step available to those willing and able to pay for it. 


14/ Appellant has brought these omissions to the attention of ‘the Court 
by letters to the Clerk dated March 15, 1968 and April 9, 1968. 
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While much of the unreasonable delay in this proceeding is no doubt 
due to backlogs in both the District Court and with the Court Reporters 
preparing transcripts for this Court, and while a multiplicity of reasons 
can be and have been given for these backlogs, the President's Commission 
on Crime in the Disttrict of Columbia has clearly found that the courts 
have not taken enough affirmative action to be absolved from a portion 
of responsibility for the situation. See, Report of the President's 
Commission on Crime in the District of Columbia, 268-69, 306-08 (1966). 
Certainly pressure to produce transcripts promptly, as required by 
Rule 33(b)(2) (iii), is not created by a practice of granting blanket 


indefinite extensions of the 40-day period, prescribed in Rule 39(c) 


of the Federal Rules of Criminal Procedure for filing the record with 


the Court, a practice followed in this case. In any event, the Sixth 


Amendment requires that the burden of the breakdown of the administra- 


15/ 
tion of justice should not fall on the shoulders of defendants. 


Appellant has already served his minimum sentence of 18 months. 
Since appellant has served his minimum sentence already, it is 
difficult to perceive of any detriment to society and the "rights 
of public justice," Beavers v. Haubert, 198 U.S. 77 (1905), which 
would result from a reversal of his conviction or which could out- 
weigh the prejudicial effects of the delays which appellant has 
experienced. 
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II. The jury was irrevocably misled by the admission of 
highly prejudicial identification testimony which the 


court should have ruled inadmissible. 
Transcript references pertinent to this point are set forth 
under the subpoint headings. 
It has long been recognized that a confrontation between victims 
or witnesses to a crime and one held by the Government as the perpe- 
trator of the crime is uniquely fraught with dangers which can deny 


the accused a fair trial. The result of such confrontations has 


been mistaken identification with sufficient frequency to cause 


Mr. Justice Frankfurter to state: 


" ‘What is the worth of identification testimony even when 
uncontradicted? The identification of strangers is prover- 
bially untrustworthy. The hazards of such testimony are 
established by a formidable number of instances in the 
records of English and American trials. These instances 
are recent--not due to the brutalities of ancient criminal 
procedure.’ The Case of Sacco and Vanzetti 30 (1927)."; 


United States v. ‘lade, U.S. » 18 L.ed.2d, 1149, 1158 (1967). 
The Supreme Court has recognized this fact, finding that: 


"A major factor contributing to the high incidence of mis- 
carriage of justice from mistaken identification has been 
the degree of suggestion inherent in the manner in which 

the prosecution presents the suspect to witnesses for pre~ 
trial identification. A commentator has observed that ‘the 
influence of improper suggestion upon identifying witnesses 
probably accounts for more miscarriages of justice than any 
other single factor--perhaps it is responsible for more: such 
errors than all other factors combined.’ Wall, Eyewitness 
Identification in Criminal Cases 26." 


Ibid. What is so particularly prejudicial to an accused is his 
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inability to expunge the effects of improper suggestion through the 
traditional trial device for determining the truth -- cross- 
examination, United States v. Wade, supra at 1162. As the Supreme 
Court recognized: 

"rT]t is a matter of common experience that, once a witness 

has picked out the accused at the line-up, he is not likely 

to go back on his word later on, so that in practice the 

issue of identity may (in the absence of other relevant 

evidence) for all practical purposes be determined there 

and then, before the trial." 
United States v. Jade, supra, at 1159, citing Williams and Ham- 
meimann, Identification Parades, Part I [1963], Crim.L.Rev. 47°, 
482. This result follows not only because the witness has a 
vested interest in maintaining a consistent position with regard 
to identification, but because he may honestly believe that the 
person he identifies in court is the person who committed the 
crime. The witness may be incapable of being "alert for condi- 
tions prejudicial to the suspect", Id. at 1159, and may be irrev- 
ocably influenced by improper suggestion. 


Against this background, on June 12, 1967, the Supreme Court 


decided three related cases, United States v. Wade, supra; Gilbert 


v. California, U.S. » 18 L.ed.2d 1178 (1967); and Stovall 


v. Denno, U.S. » 18 L.ed.1199 (1967). In Wade, the Court 
held that a suspect has a right to counsel at a lineup, and conse- 


quently that testimony describing an out-of-court identification 
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elicited in the absence of counsel must be excluded unless the suspect 
expressly waived his right. The Court further held that an invcourt 
identification made when the witness has observed the suspect at an 
unconstitutional lineup is also inadmissible unless the Government 

can show that the in-court identification was the product of ‘ie 
witness' independent recollection. : 

In Stovall, the Court held that these rules would not be applied 
retroactively to lineups held prior to the effective date of the deci- 
sion, but also held that even though a defendant is not entitled to 
the application of the Wade rule, he may attack his conviction} on the 
independent ground that the confrontation in his case was "so unneges= 
sarily suggestive and conducive to irreparable mistaken identification 
that he was denied due process of law." Accord, Wise v. United States, 


___U.S.App.D.C. __, 383 F.2d 206, 209 (1967); Wright v. United States, 


No. 20,153 (D.C.App., January 31, 1968). It is the latter rule which 


is at the heart of the identification issues in this case. 


A. Where the trial court found that a pretrial lineup 
confrontation between witnesses and the appeliant 
violated due process, the Government failed to_sus~- 
tain its burden of proving that in-court identifica- 
tions made by two witnesses to that illegal lineup-~ 
Steele and Agerey--were not tainted by the illegal 
lineup in offering only uncorroborated opinion 


testimony by the two witnesses themselves that there 
was no taint. 


With respect to Point II A, the appellant desires the Court to 
read the following portions of the reporters’ transcript: Tr. I, 3-28 
incl.; Tr. IZ, 54-60 incl.; Tr. III, 65-87 incl. 
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The court below in this proceeding found, on the authority 
of Stovall, that the confrontations between a number of witnesses, 
including Mrs. Aggrey, Mrs. Steele, Mrs. Poteat and Mrs. Parker, 
and the appellant in the cellblock below the Courthouse prior to 
the grand jury hearing were: 

“unnecessarily suggestive; that they vere conducive to mis- 

taken identity to the extent that the defendant was denied 

due process of lav." (Tr. II, 55.) 

The court then found that a question remained whether or not the 
Government was able to show that the in-court identification was 


not the fruits of that illegal confrontation (Tr. II, 55-56). 


Mithout so stating, the court reasoned that, as in the case of 


Wade, the in-court identifications would not be per se excludable, 


but the Government trould have the opportunity to establish by 
clear and convincing evidence that the in-court identifications 
were based upon observations of the suspect other than the lineup 
identification.’ Wade establishes that the proper test in deter- 
mining the independence of the in-court identification is that 
quoted in Yong Sun v. United States, 371 U.S. 471 (1963), "whether, 
granting establishment of the primary illegality, the evidence to 
which instant objection is made has been come at by exploitation 
of the illegality or instead by means sufficiently distinguish- 
able to be purged of the primary taint." The Court in Wade 


further stated: 
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“Application of this test in the present context requires 
consideration of various factors; for example, the prior 
opportunity to observe the alleged criminal act, the exist- 
ence of any Giserepancy between any pre-lineup description 
and the defendant's actual description, any identification 
prior to lineup of another person, the identification by 
picture of the defendant prior to the lineup, failure to 
identify the defendant on a prior occasion, and the lapse 
of time between the alleged act and the lineup identifica- 
tion.' 


United States v. Wade, supra, at 1165. In this case below, on the 
basis of the evidence adduced at hearings outside the presence of 
the jury, the court prohibited two witnesses, Mrs. Poteat ahd Mrs. 
Parker, from making an in-court identification, finding that such 
identification would be tainted by the illegal confrontation, but 
permitted two others, Mrs. Aggrey and Mrs. Steele, to make in- 

court identifications which it found not to be the fruit of the 


illegal confrontation. Appellant submits that in evaluating evi- 


dence to determine the extent of the taint of the illegal confronta- 


tion, if any, the judge erroneously relied upon the uncorroborated 
testimony of the witnesses themselves that their recollection was 


independent of the illegal confrontation. As counsel below argued: 

" |. . Wade cannot be [satisfied] by having witnesses say 
themselves that they are sure, especially witnesses here 
that are suffering a sense of outrage that is mentioned in 
Wade.16/ Of course they can't be sure. They honestly! and 
sincerely believe they are sure, but that doesn't answer 
the question."' (Tr. III, 85). 


6/ The reference is to United States v. Wade, supra, at 1159, 
where the Court stated: "Lineups are prevalent in rape and 
(continued) 
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The evidence adduced on the independence of the in-court iden- 
tifications by Mrs. Steele and Mrs. Aggrey emphasizes this point. 
Mrs. Steele testified that she was able to give the police a de- 
scription of the robber, "I told them he was a small faced, dark 
fellow", and recalled generally the description of his clothes that 
she had given (Tr. III, 71); she testified that the lighting during 
the robbery was "very good" (Tr. III, 76), and that she observed the 
robber when he came into the room and during the robbery generally, 
although she stated, "I had a slight blackout" (Tr. III, 75). Mrs. 
Steele further testified that when she observed appellant at the il- 


legal lineup there was no doubt in her mind that he was the robber 


(Tr. III, 79, 80); she was not influenced by anything at the cell- 


block confrontation (Tr. III, 82); and that she could actually 
1/ 


remember his face. 


16/ (continued) 
robbery prosecutions and present a particular hazard that a 
victim's understandable outrage may excite vengeful or spite- 
ful motives." 


But note the following colloquy: 


"Q [U. S. Attorney] Is there anything particular that you 
remember that allows you to tell His Honor that you do 
recognize him here in court? 


"A Yes. He has a very unusual face. I mean the structure 
of his nose iand lips and eyes and hairline." (Emphasis supplied.) 


Every witness, including Mrs. Steele (Tr. III, 81), testified 
that the robber had on dark glasses and wore a hat that came 

to the middle of his forehead. His eyes and hairline, there- 
fore, were not visible during the robbery, but only afterward. 
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The court ruied that the testimony and identification niade 
by Mrs. Steele was not tainted by the illegal lineup in the cell- 
block, but the court made its ruling without stating its ene 
(Tr. III, 86-87). 

Mrs. Aggrey testified that she was not sure whether sil aa 
asked for a description of the robber (Tr. II, 9). She did recall 
being asked how tall he was and whether he was dark or light skinned, 
but she did not recall the description she gave of the man (te. il; 
10). She also testified that she had identified a phpbogenan of 
appellant after the robbery (Tr. II, 11, 23, 28), a fact specifically 
refuted by the testimony of Detective Simmons, who testified’ that 
only Mrs. Reid made a positive identification of appellant's photo- 
graph (Tr. Il, 7-8). Mrs. Aggrey further testified that she iden- 
tified appellant at the illegal lineup (Tr. II, 24). She stated 
that there was no doubt in her mind at all that appellant was the 


man who robbed the shop (Tr. IZ, 25). 


With respect to Mrs. Aggrey, the court found that "it certainly 


appears from her testimony" that Mrs. Aggrey had an opportunity to 
observe the robber because she saw him on two different 
occasions and because she testified that she paid particular at- 


tention to the defendant's appearance at these times. The court 


further found that she also testified that she was able to pick 
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out defendant's picture, and, in addition, she testified that al- 
though she knew Mrs. Reid had identified the defendant she did not 
know that the man that was held in the cellblock was the man iden- 
tified (Tr. II, 58). The court then held that Mrs. Aggrey's in- 
court identification was not tainted. 

The Government's proof of the independence of the in-court 
identifications fallsinto three categories. First, there is testi- 
mony by the three witnesses as to facts (lighting of the shop, prior 
intrusion of robber, etc.) which would support a conclusion that 
there was some prior opportunity to observe the robber, Prior 
opportunity to observe, however, is but one of a number of factors 


which must be taken into consideration in establishing independence 


of the witness‘ in-court identification. Further, opportunity to 


observe is obviously secondary in importance to the fact of ob- 
serving, a conclusion the court below obviously reached in striking 
the identification testimony of Mrs. Parker (a customer who witnes- 
sed the robbery, but who, unlike Mrs. Steele, had not fainted) and 
Mrs. Poteat (an operator who, like Mrs. Aggrey, was in the shop at 
the time of the 4:00 p.m. intrusion), both of whom had as great an 
opportunity to observe the robber as Mrs. Steele and Mrs. Aggrey. 
The second catezory of evidence is testimony as to descrip- 


tions given and prior identifications, and includes Mrs. Steele's 
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testimony that she was able to give the police a description at the 
illegal lineup; Mrs. Aggrey's testimony that she identified a photo- 
graph of appellant on the night of the robbery; and instinoiy by 
both witnesses that they were able to make positive identifications 
at the illegal lineup. With respect to whether Mrs. Steele was 

able to give a description to the police at the scene of die tobe 
bery, the Government failed to call Private Mason, the investigating 
officer, to corroborate this fact. If he had been called he would 
have testified that no individual gave a description, but that the 
witnesses made comments from which a composite description was 

made (Mason, Tr. IV, 186) and the court subsequently so found in 
denying counsel's Jencks Act motion for production of police’ notes 
of individual statements (Tr. IV, 196-198). Mrs. Aggrey's testi- 
mony that she positively identified the appellant's photograph was 
controverted by Detective Simmons’ testimony that only Mrs. Reid 
made a positive identification and the others "did not feel at 

that time from the photographs [that] they could make a positive 


identification" (Tr. II, 7, 8), a fact corroborated by the af- 


fidavit in suppert of the arrest warrant. Uncontroverted testi- 


mony that the witnesses made positive identifications at the il- 


legal lineup is obviously totally unreliable, a conclusion that 
must follow from the fact that the court held that the illegal 
lineup was conducive to mistaken identity and ruled testimony 


as to all identifications at the illegal lineup inadmissible, 
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What remains is the third category of evidence of the independ- 
ence of Mrs. Steele's and Mrs. Aggrey's in-court identification, 
opinion testimony by the two witnesses that they are sure their in- 
court identifications would not be tainted by the illegal lineup. 

It is obviously this testimony which was critical to the court in 
deciding to strike the identification testimony of Mrs. Parker and 
Mrs. Poteat, who indicated some doubts on this score, and not that of 
Mrs. Steele and Mrs. Aggrey, who indicated no doubts. While the 
court was eminently correct in striking the in-court identifications 
of Mrs. Parker and Mrs. Poteat because of their self-avowed doubts, 
the converse is not true. 


The court below failed to recognize that the real danger of an 


illegal lineup is: that it is conducive, in the words of Stovall, "to 


irreparable mistaken identification"; that is, once the witness has 
made a lineup identification in circumstances so suggestive as to 
violate the due process of the accused, a witness may no longer in 
fact know whether his ability to identify the accused has been 
tainted by the illegal lineup. To permit a witness to make an in- 
court identification after such an illegal lineup, therefore, the 
Government clearly must show that there is no taint by competent 
evidence other than opinion testimony by the witness himself, 

whose opinion is no longer reliable. The Government not having 
introduced clear and convincing evidence that the in-court identifica- 


tions made by witnesses Steele and Aggrey were not tainted by the 


Pay ae 


illegal lineup, and the Government having the burden of proof: to 


show this fact, United States v. Wade, supra, at 1164, the court 
erred in permitting these witnesses to make in-court identifications 


of appellant as the man who committed the alleged violations. 


B. The pretrial confrontation between three witnesses, 
Reid, Thomas and Grandy, and the appellant at the 
time of the preliminary hearing was unnecessarily 
suggestive and violative of due process. 

With respect to Point II B, the appellant desires the Court 
to read the following pages of the reporters’ transcript: Tr. I, 

32, 33; Tr. II, 10, 56; Tr. III, 35-36, 41-42, 56, 141-144; Tr. IV, 
213, 216. 

The court below ruled that the confrontation between Witnesses 
Reid, Thomas and Grandy and the appellant at the time of the prelim- 
inary hearing was not illegal (Tr. II, 56), and accordingly permitted 
in-court identifications of the appellant by Mrs. Reid, Mrs. Thomas 
and Mrs. Grandy, as well as their testimony as to the identifications 
they had made while attending the preliminary hearing (Reid, Tr. III, 
35-36, 41-42; Thomas, Tr. III, 141; Grandy, Tr. IV, 213, 216). The 
court so ruled despite the fact that the circumstances of that con- 
frontation were unnecessarily suggestive under the standards set 
forth in Gilbert and Stovall. 

In Gilbert, the lineup found illegal was conducted in an 

| 
auditorium in which identifications by several witnesses were made 
in each other's presence, a procedure found to run counter to the 
most elemental precepts of the psychology of suggestion. In 
Stovall, the vice of suggestion was found to be the presentation 


to the witnesses of the suspect alone in the custody of police of- 


ficers, thereby conveying the suggestion that the one presented was 


believed guilty by the police. 

Here, both elements of unfairness were present. The three 
witnesses were called by Detective Simmons to the preliminary 
hearing at the Court of General Sessions. Mrs. Reid testified 
that she knew appellant had been arrested for the robbery of the 
shop (Tr. III, 56). Mrs. Grandy testified that a policeman "could 
have said" that he wanted her to look at the man who had been ar- 


rested (Tr. I, 32). The record does not otherwise disclose the 


full extent of the briefing the women received from the police 


before they went into court, but Detective Simmons testified 
that he told them that they “may possibly see the subject in the 
courtroom and that if he made any sort of gestures to them to 
disregard it" (Tr. II, 10). 

The three women were seated together in court when appellant's 
case was called (Reid, Tr. I, 33), and were in a position to 
influence each other making an identification of appellant at that 
time. When the preliminary hearing was conducted, only Mrs. 
Thomas testified, and her in-court identification of appellant in 
that proceeding (Tr. III, 144) was clearly and fully observed 
by Mrs. Reid and Mrs. Grandy. In short, the Government permitted 
three witnesses it presumably hoped to rely upon at trial to con- * 


front in highly suggestive circumstances the person whom the 
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Government had arrested for the crime. Such a confrontation was 
unnecessarily suggestive and conducive to irreparable mistaken 
identification. In this case, with the only evidence Linking ap- 
pellant with the crime the identification testimony of eyewitnesses 
to the crime, the Government should have held a lineup before the 
preliminary hearing, see Wright v. United States, No. 20,153 (D.C. 
App., January 31, 1968, at p. 10) (dissenting opinion) ("A Lineup 
must be conducted unless it will necessitate a delay which is 
likely to make identification impossible or less reliable.") 


Quite apart from whether a lineup should be held in all cases, here 


such a procedure, if properly conducted, would have assured: ap- 
| 


pellant the fairest feasible identification procedure, in sharp 
contrast to the unfair and suggestive confrontation he was afforded. 
There is evidence that the confrontation at the Court of 
General Sessions in fact has prejudiced appellant in this case. 
Mrs. Grandy, who made both an in-court identification of ee 
and testified that she had identified appellant at the time of 
the preliminary hearing, testified at the exclusionary hearing 
that she was unable to say whether she would have identified ap- 
pellant as the perpetrator of the crime if she had not seen him 
in the Court of General Sessions at the time of the preliminary 
hearing (Tr. I, 35). The court's ruling that the confrontation 


between the three witnesses and appellant was legal was 


clear error, error which has substantially prejudiced appellant. 


~ekOrS 


Cc. It was error to admit testimony of extra-judicial 
identifications of the appellant by three witnesses, 
when in-court identifications of the appellant by 
the witnesses had not been impeached. 


With respect to Point II C, the appellant desires the Court to 


read the following pages of the reporter's transcript: Tr. I1I,35, 


41-42, 141; Tr. IV,218. 

Mrs. Reid, the first Government witness, made an in-court identi- 
fication of appellant as the person committing the robbery (Tr. III, 
35). Thereafter, the Assistant United States Attorney asked the 
witness when she next saw the appellant. She replied that she had 
seen him the next morning at the preliminary hearing (Tr. III, 41-42). 
Counsel for appellant promptly objected to use of this testimony of 
a prior consistent identification to corroborate an in-court identi- 
fication which had not been impeached. The objection was overruled 
(Tx. LIZ, 42). Mrs. Thomas and Mrs. Grandy, the other two witnesses 
who participated |in the confrontation at the preliminary hearing, 
also testified as to their prior consistent identification (Tr. III, 
141; Tr. IV, 218), presumably on the strength of the prior ruling with 
respect to Mrs. Reid. 

In Smith v. United States, 119 U.S-App.D.C. 272, 340 F.2d 797 
(1964) (per curiam), the court noted that some jurisdictions permit the 
admission of evidence of extra-judicial identification only when the 


circumstances would permit admitting any prior consistent statement 


Bie 
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made by a witness, whereas others admit such evidence more freely. The 


court stated that the question of admissibility of such evidence had not 
been decided in the District of Columbia, since earlier cases had held merely 
that the admission of such evidence in the circumstances of the cases did 
not prejudice the defendant, citing Williams v- United States, 119 U.S.App. 
D.C. 190, 338 F.2d 530 (1964); Baber v. United States, 116 U.S.App.D.C. 358, 
324 F.2d 390 (1963), cert. denied, 376 U.S. 972 (1964); Harrod v. United 
States, 58 U.S.App.D:C. 254,°29 F.2d 454 (1928); Leeper v. United States, 
117 U.S.App.D.C. 310, 329 F.2d 878, cert. denied, 377 U.S. 959 (1964). 
Previous statements by a declarant as to which the declarant testifies 
at trial are generally considered to be hearsay, if admitted for the truth 
of those statements, because the declarant was not under oath ae subject to 


cross-examination when the statement was made. McCormick, Evidence § 39 


(1954). The danger of prejudice from hearsay testimony is always great 


because "In the ascertainment of truth cross-examination remains the chosen 
instrument of the law and... [i]n spite of the storied resourcefulness 
of trial lawyers, none has yet demonstrated an acceptable means for cross- 
examining hearsay." Williams v. United States, supra, at 531. While all 
hearsay is potentially prejudicial, therefore, "[t]he admission of hearsay 
testimony identifying. the defendant as the person who committed! the offense 
for which he is on trial is 'the most flegrant violation of the hearsay 


18/ This Court follows the general rule that prior consistent statements 


may not be used to support one's own unimpeached witness. Johnson v. 
United States, 121 U.S.App.D.C. 19, 347 F.2d 803 (1965). 
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rule... .'", Leeper v. United States, supra at 878 (concurring 


opinion), citing Comment, Extra-Judicial Identification, 19 Md.L-Rev. 
201, 218-19 (1959). 

Despite the potential for prejudice in admitting hearsay testimony 
identifying the defendant as the perpetrator of the crime charged, 
the Court has nonetheless held that no reversible error would lie 
“where in addition the other evidence . . . was strong and ample." 
Baber v. United States, supra, at 394. In Harrod v. United States, 
supra, for example, in addition to the objectionable hearsay testimony 
there was a confession introduced into evidence by the prosecution 
without objection and, as a result, the Court found that the defendant 
was not prejudiced by the admission of the hearsay. 

Here, in a case where the sole evidence linking appellant to the 
crime is identification by eye witnesses to the crime, the admission 
of such hearsay testimony was particularly prejudicial. Whether the 
other identification testimony was "strong and ample" depended in 
large part on the credibility of these very witnesses’ in-court 
identifications, a matter only the jury was competent to weigh. And 
the jury could not have made an independent judgment of credibility 
where they were allowed to consider the prior consistent identifica- 
tion testimony. Appellant was clearly prejudiced. 

The question remains whether the evidence was admissible, a here- 
tofore undecided issue in this jurisdiction. Smith v. United States, 


supra. While there is substantial older authority on both sides 


- 43 - 


of the issue, Ibid., the Supreme Court recently recognized that pre- 
trial confrontations between the accused and witnesses are riddled 
with possibilities of suggestiveness and unfairness,that cross- 
examination may be an inadequate safeguard to discover sdeyeasives 
ness and unfairness because of its subtle influence, and that the 
consequent inability to subject testimony as to the pretrial iden- 
tification to effective scrutiny may deprive the accused of a 
meaningful right to confront the witnesses against him. United 
States v. Wade, 18 L.ed.2d at 1162, citing Pointer v. Texas, 380 U.S. 
400 (1965). This requires a conclusion that hearsay Seseiaony of a 
prior identification is inadmissible when the in-court identifica- 
tion made by the witness has not been impeached. The trial court's 
failure to so rule in response to appellant's timely motion was 
therefore error. 
D. The Government based its case against scbedzant 

on cumulative identification testimony; any | 

improperly admitted evidence therefore vitiates 

the verdict of the jury. 

With respect to Point II D, the appellant desires the Court to 
read the following pages of the reporter's transcript: Tr. II, 14, 
23-25 incl., 33-37 incl., 49. 

The court below found that in making a decision to hold the il- 
legal lineup on the day the grand jury met, the Government was no 


longer concerned about identification of the perpetrator of the 


robbery, but about conviction of appellant (Tr. II, 49). The 


Assistant United States Attorney stated to the court: 


Shh 


"MR. OWENS: [Det. Simmons] told me, as I recall his 
testimony, and he told me in my office, that he could not 
allow.a caseiwhere there were seven or more witnesses, he 
could not allow the case to go to the Grand Jury with three 
positive identifications. 


"{Det. Simmons] said he thought he could obtain a con- 

viction . .. . [but] with four other identifications there 

was less room for error than with three.” 
(Tr. II, 49). It is clear, therefore, that the Government viewed its 
case to the jury as based on the cumulative effect of identification 
testimony. 

Even if this Court finds, therefore, that some identification 
testimony was properly admissible, the conviction must be reversed if 
this Court finds that other identification testimony which was admitted 


should not have been admitted. As the court stated in Garris v. United 


States, No. 21,142 (D.C. App., Feb. 14, 1968), at p. 6: 


"The prosecutor's] own estimate of his case, end of its recep- 
tion by the jury at the time, is, if not the only, at least a 
highly relevant measure now of the likelihood of prejudice." 


Where there is no other evidence linking appellant to the crime except 
identification testimony, the jury is entitled to weigh the kind and 
quality of eyewitness identification testimony that is in fact given 
against the amount of identification testimony the jury might reason- 


ably expect to be forthcoming from seven eyewitnesses. 
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III. The prosecutor's arguing facts to the jury which he had 
been unable to get into evidence over a defense objection 
was_ so likely to have misled the jury that the case must 
be reversed. 

With respect to Point III the appellant desires the Court to read 

the following pages of the reporter's transcript: Tr. II, 18, 52, 55, 
59; ILI, 128-135 incl.; VI, 29-37a incl. 

Since the only evidence in the case linking appellant with the 
robbery is eyewitness identification eee the prosecution was 
under an unusually heavy burden to deal with that evidence in as accurate 
a manner as possible in summing up his case. When the seauesibce made 
reference in his rebuttal summation to evidence that he had been pro- 
hibited from introducing by order of court, he irrevocably iseled the 
jury. 

At the exclusionary hearing, the prosecution had argued to the 
court that because Mrs. Parker had not been positive in her identi £i- 
cation of appellant, it was obvious she had not been subject to any 
adverse influence from the lineup the Judge then found to dan been 
illegal (Tr. II, 52). The court found that Witness Parker's in-court 


identification would be a product of the illegal confrontation, and 


accordingly ruled that the witness could not make an in-court identi- 


fication, although she would be permitted to testify (Tr. II, 59). When 


| 
1$/ The prosecutor attempted to make much of the fact that the $98 in 
~~ the possession of the appellant when arrested comprised various 
denominaticns of bills which corresponded in a rough way with 
the denominations of the bills various witnesses testified they 
had lost in the robbery (Tr. VI, 16). There was no evidence that 
the bills recovered were in fact the ones lost in the robbery. 
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Mrs. Parker testified, she gave no testimony on direct or cross-examination 
which placed her at the illegal lineup, and she, of course, did not make 
an in-court identification (Tr. ILI, 128-135). 

In the defense summation argument, the principal thesis advanced 
by counsel for appellant was that the power of suggestion inherent in 
the confrontation at the preliminary hearing and in the lineup confronta- 
tion in the cellblock, together with the employer-employee relationship 
of certain of the witnesses and other factors, raised questions whether 
the in-court identifications of appellant were really the products of 
independent minds (Tr. VI, 26-30). 

In an effort to rebut this position, the prosecution referred to 
the fact that Mrs. Parker was unable to identify appellant, identifica- 
tion testimony that had specifically been excluded by Court order. The 
prosecutor argued, as he had argued to the Court in the exclusionary 
hearing, that Mrs. Parker's position should make it clear that the power 
of suggestion had not been strong enough to destroy her independence 
of judgment, and that inferentially it had not been strong enough to 
destroy the independence of judgment of the other witnesses. Counsel 
for appellant went to the bench at the conclusion of the prosecution's 
rebuttal and strongly objected to these remarks (Tr. VI, 37a). Counsel's 
objection was overruled (Tr. VI, 37a), and no clarifying instruction 
was given. 

This breach by the prosecution of an elemental canon of trial pro- 


cedure could not have been more prejudicial to appellant, because it 


tended to prove the argument made by the prosecution to rebut a major 


thesis of appellant. Indeed, if there had been no reference to this 
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excluded testimony, there would have been no evidentiary support for the 
prosecutor's rebuttal .argument. Compare Corley v. United States, 124 
U.S.App.D.C. 351, 365 F.2d 384 (1965) (prosecutor's Bare a Fee held 

to have made the difference between a strong alibi and no alibi), with 
Cross v. United States, 122 U.S.App.D.C. 283, 353 F.2d 454 (1965) (if 

the jury believed the prosecutor's erroneous statement, the Government's 
case was not strengthened). As counsel below pointed out (tr. VI, 37a), 
the prosecutor in fact misstated Mrs. Parker's testimony, suggesting 

she refused to make an identification, whereas Mrs. Parker could identify 
the appellant by voice, but not positively by face (Tr. II, 18, 55). 

This misstatement of fact magnified the prejudice because it strengthened 
the prosecutor's argument. , 

It is elemental that counsel may not premise arguments or evidence 
which has not been admitted. Johnson v. United States, 121 U.S.App.D.C. 
19, 347 F.2d 803, 805 (1965). This rule is particularly applicable 
where, as here, the non-evidentiary information referred to Sais not 
have been admitted because of a court ruling. Ibid. 

This Court has recently dealt with the identical vroblentin Garris 
v. United States, No. 21,142 (D.C.Cir., Feb. 14, 1968). There the pro- 
secution had attempted to elicit testimony from an eyewitness that she 
had not identified two suspects; the prosecution believed that this 


fact would tend to show that the witness "was not eager to identify 


anyone", i.e., that she was not subject to the power of suggestion, which 


in turn would make her in-court identification of the defendant more 
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credible. The court refused to permit the prosecution to elicit this 
testimony. In his summation to the jury, the prosecutor argued that 
the witness was not eager to identify anyone, as evidenced by the fact 
that she had refused to identify the two suspects. In referring to 
testimony ordered stricken by the court, the prosecution was guilty of 
tactics this Court found to be indefensible as a matter of fair pro- 
cedure. Id., p. 5. The Court then held that a new trial was required 
because of the prejudice suffered by the defendant, rejecting the Govern- 
ment’s argument that defendant was not prejudiced: 

"The Government also urges that no prejudice could have 

ensued because of the strength of its total case. But, as 

noted above, the prosecutor apparently did not think it so 

strong that he could forego a palpably improper trial tactic. 

His own estimate of his case, and of its reception by the 


jurv_at the time, is, if not the only, at least a highly 
relevant measure now of the likelihood of prejudice. Taking 


that estimate into account, we find a new trial to be 
necessary." 
Id., p. 6 (footnote omitted) (emphasis added). Precisely the same 


situation is here involved. The prosecution obviously was sufficiently 


concerned about the strength of his total case in the! face of appellant's 


arguments that he violated a basic duty to "hold himself to the highest 
practicable standard of fairness." McFarland v. United States, 80 U.S. 
App.D.C. 196, 150 F.2d 593, 594 (1945). Here, as in Garris, the 


prosecutor's comment requires reversal of the conviction. 


- 49 - 
CONCLUSION 
| 

For the reasons set forth in Part I herein relating to the 
denial of appellant's right to a speedy trial and appeal, the Court 
should reverse the judgment of conviction below and remand tie case 
to the District Court with instructions to dismiss the indictment 
with prejudice. | 

The additional reasons set forth in Parts II and III herein 
relating to substantial and prejudicial errors in the conduct of the 
trial also require that the Court reverse the judgment of conviction 
below. Moreover, in view of the substantial and prejudicial delays 


to date in bringing appellant to trial and in affording him his right 


to a prompt appeal, reversal for these reasons should also provide 


for dismissal of the indictment with prejudice. Only in this manner 


can the prejudice to appellant arising from his continuous incarcera- 
tion for over twenty months, more than his minimum sentence, be 
ameliorated. 

At the very least, and for all the reasons set forth herein, 
the Court should reverse the judgment below and remand the case for 


a new trial. 
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QUESTIONS PRESENTED 


In the opinion of appellee, the following questions are 
presented: 


1) Did the pretrial delay infringe appellant’s right to 
a speedy trial when the delay, slightly more than 10 and 
one half months, was not inordinately long, appellant was 
responsible for approximately four months of it and he has 
not attempted to demonstrate any prejudice apart from 
the fact of incarceration? 

2) Did a transcript delay on appeal when coupled with 
the pre-trial delay infringe appellant’s speedy trial rights 
when the Government was not responsible for the tran- 
script delay, appellant has not sought to demonstrate 
prejudice from it and civil remedies can adequately safe- 
guard the right to a transcript promptly prepared? 

3) Was there sufficient evidence for the trial judge’s 
conclusions that Mrs. Steele’s and Mrs. Aggrey’s in-court 
identifications were based upon on-the-scene observations 
of the suspect? 

4) Did the confrontation at General Sessions deny ap- 
pellant due process of law when the testimony demon- 
strated an absence of suggestiveness there and when the 
number of identifying witnesses, combined with the obser- 
vations they made under favorable conditions, removes all 
likelihood that appellant has been misidentified? 

5) Did the cell block confrontation deny appellant due 
process when each lady made an independent identifica- 
tion, a lineup was not feasible and, in view of the number 
of identifying witnesses and the extent of their observa- 
tions and opportunities to observe, there is no likelihood 
of mistaken identification? If there was a due process 
violation, did the Government nonetheless show that the 
in-court identifications of Mrs. Potite and Mrs. Parker 
had an independent source? 

6) Should the Government be permitted to corroborate 
the in-court identification of an unimpeached witness dur- 


(x) 


0 


ing direct examination by testimony of an earlier extra- 
judicial identification which antedates June 12, 1967 and 
does not arise out of a confrontation violative of due proc- 
ess when the earlier identification is fresher, more accu- 
rate and made under less suggestive circumstances than 
the in-court identification? 


m 
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United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,249 


ALVIN C. HINES, APPELLANT 
v. 


UNITED STATES OF AMERICA, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


A seven-count indictment filed August 29, 1966 charged 
that appellant robbed seven individual ladies in violation 
of 22 D.C. Code § 2901. These charges stemmed from the 
pistol holdup of the customers and beauticians of the Lady 
Bettie Beauty Salon, 3715 Georgia Avenue, Northwest, at 
around 7:00 p.m., July 29, 1966. Jury trial before Judge 
Waddy began on June 19, 1967 and ended on June 21 
with a verdict of guilty as charged on six counts, the 
remaining count having been dismissed on the Govern- 
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ment’s motion. Appellant was sentenced to six concurrent 
18 to 54 month terms of imprisonment on August 11, 
1967. 


The Stovall v. Denno Hearings 


Pursuant to a defense motion filed June 1, 1967, a 
Stovall v. Denno * hearing was held on June 15, 1967. On 
that day Judge Waddy heard the testimony of four wit- 
nesses. During trial two additional witnesses * were also 
heard on the Stovall issue out of the presence of the jury. 
A summary of the testimony of all six witnesses given in 
the Stovall proceedings follows. 

Detective Linwood E. Simmons, Jr., Tenth Precinct, tes- 
tified that after an initial visit to the Lady Bettie Beauty 
Salon at about 7:15 p.m., July 29, 1966, minutes after the 
robbery, he returned 30 to 45 minutes later with six pho- 
tographs* to exhibit to the ladies who were still there, 
Mrs. Reid, Mrs. Parker, Mrs. Aggrey, Mrs. Potite and 
Mrs. Grandy. Bettie Reid, apparently the first to view 
the photographs, made a positive identification of appel- 
lant. The other four ladies also “point[ed] out” appellant 
as the robber. (Tr. II 5-7, 30-31.) Arrested at approxi- 
mately 1:00 a.m. the following morning, July 380, a Satur- 
day, appellant was charged in the Court of General Ses- 
sions that morning, counsel was appointed and a prelimi- 
nary hearing with Mrs. Kathryn Thomas as the Govern- 
ment witness was held (Tr. II 8, 11-12). Three ladies, 
Kathryn Thomas, Bettie Reid and Lillian Grandy, came to 
General Sessions and sat in the appropriate courtroom 
apparently at about 10:00 am. The only instruction 
given by Simmons before the ladies entered the courtroom 


1888 U.S. 298, decided June 12, 1967. 


2Mrs. Parker, Mrs. Aggrey, Mrs. Grandy and Detective Sim- 
mons testified on June 15. The trial was interrupted to hear from 
Mrs. Steele and Mrs. Potite. 


3The photographs were marked for identification at defense 
request during Detective Simmons’ testimony but were not offered 
into evidence and are not part of the record on appeal (Tr. II 
80-31). 
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was that they might see the robber and should disregard 
any gestures he might make to them. (Tr. II 8, 10-11.) 
Kathryn Thomas, who had not seen the photographs the 
previous evening, was shown them before she entered the 
courtroom and positively identified appellant’s, the third 
one she saw. No one indicated to Mrs. Thomas that ap- 
pellant had been arrested. (Tr. II 9-10, 35.) Present in 
the courtroom were some 100 people, Simmons estimated, 
including attorneys, defendants, police officers and other 
witnesses. Later all three ladies told Simmons they had 
seen the robber in the courtroom. (Tr. II 11.) 

On August 16, 1966, the day the case was presented to 
a Grand Jury, seven or eight of the robbery victims came 
to the District Court. Some, including Mrs. Aggrey, 
Mrs. Parker and Mrs. Margaret Thomas, were taken in a 
group down to the courthouse cell block and told only that 
they were going to a lineup. (Tr. II 12-14.) An Assist- 
ant United States Attorney had said that to remove all 
doubt it would be advisable to hold one for the witnesses 
who had not seen appellant at General Sessions (Tr. II 
24), Simmons requested a Deputy Marshal in the cell 
block to put together a lineup but was told that one could 
not be arranged because the prisoners objected to being 
placed in a lineup and a disturbance among the 100 pris- 
oners could not be risked by the only four Deputy Marsh- 
als in charge of them. (Tr. II 15-17.) It was stipulated 
that attempts to hold lineups in the cell block caused con- 
fusion and commotion and that prisoners would not volun- 
teer to participate (Tr. II 38-39). Appellant was then 
brought out by himself, and the ladies viewed him alone 
in an area separated from them by a screen. Simmons 
did not direct their attention to appellant. (Tr. II 19-21, 
26.) As they viewed him, some of the ladies nodded their 
heads affirmatively. After appellant had left the screened 
area at the end of the viewing, Simmons spoke to each 
lady individually. Possibly other ladies could have heard 
when he was speaking to each. Mrs. Parker could not 
make a positive facial identification but said that appel- 
lant’s voice “did sound like” the voice of the robber. (Tr. 
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II 17-18.) The other ladies individually said that appel- 
lant was the robber (Tr. II 19). In Simmons’ opinion, 
Mrs. Parker’s voice identification was a decision made on 
her own. She was not persuaded by the identifications of 
the others, he felt. (Tr. II 34.) 

Lillian E. Grandy testified that she saw appellant at 
General Sessions on July 30, 1966 but did not go down- 
stairs the day of Grand Jury presentment (Tr. I 29-30, 
32). She had viewed the photographs the previous eve- 
ning at the beauty salon and was undecided between two 
of them. They were black and whites and showed face 
and shoulders only. (Tr. I 31, 39.) She had described 
the robber that night as a dark complected not heavy man 
in his very early twenties with a “full mouth” wearing 
gray khaki trousers, a white T-shirt, a straw summer hat 
and sunglasses (Tr. I 35-36). At the time of the robbery 
she had first seen him come around a partition armed 
with a gun. She had stared at him in an effort to remem- 
ber his looks. (Tr. I 36, 38.) At General Sessions she 
and the other ladies sat together. She did not know the 
name of the man arrested or where in the courtroom she 
might see him. (Tr. I 38-34, 43.) After sitting in the 
courtroom some 30 minutes, she saw appellant come 
through a door and recognized him instantaneously as the 
robber. He was wearing different trousers and shirt than 
at the time of the robbery. She had already seen a “good 
many” people come in and out of the same door. Mrs. 
Grandy was uncertain whether appellant came through by 
himself. (Tr. I 31-32, 40-42.) She was not then particu- 
larly watching the door (Tr. I 44). The ladies all ex- 
claimed together, ‘That’s the fellow,’ as he came through 
(Tr. I 32-83). Finally, the witness did not know whether 
she could make an in-court identification had she not seen 
appellant at General Sessions (Tr. I 38-89). 

Fostina Aggrey testified that she identified appellant 
as the robber in the basement of the District Court on 
August 16. All the ladies went down to the basement to- 
gether and initially took turns looking through a small 
opening. They then approached the screened area for fur- 
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ther viewing. (Tr. I 3-4, 6.) Appellant was not by him- 
self; there were other persons with him not in uniform 
(Tr. I 26). She pointed out appellant on her own and 
had no discussion on the subject with the other ladies (Tr. 
16). She did not know she was going downstairs to look 
at the man who had been arrested and identified by Bettie 
Reid (Tr. I 9). 

On July 29 at around 4:00 p.m., while Mrs. Aggrey 
was sitting by the front window of the beauty salon 
awaiting customers, she asked a man who came to the 
door whether she could help him. He was looking for his 
mother, he said. (Tr. 114.) The same man dressed in 
the same way, a dirty T-shirt, a dark hat and sunglasses, 
returned at 7:00 p.m. and walked through the salon and 
then back towards the front door. Mrs. Aggrey was then 
working on a customer. (Tr. I 14-15, 21.) A minute or 
so later she saw him again—he removed a pistol from a 
paper bag he was carrying and ordered the ladies to the 
rear of the premises. Frightened, the witness first tried 
to run into the ladies’ room. (Tr. I 16-17, 21.) Appel- 
lant ordered the women to surrender their jewelry, and 
she put her wedding ring into the paper bag he was hold- 
ing. Asked for her money she got her purse and put 
what she had, $3, in the bag. (Tr. 117.) Asked by de- 
fense counsel whether she took a good look at the robber, 
she answered, “Yes, I was looking at the face all the time 
—I was so seared” (Tr.1I 18). The ladies had been gath- 
ered into a group, and appellant was the only person 
standing in front of her and the only person she could see. 
The robbery took 15 to 20 minutes, she estimated, and 
lighting conditions were good. (Tr. I 25.) After the 
robbery she remained until the police returned with pic- 
tures. There were between two and five of them, she re- 
called, all Negroes of the same complexion. All the ladies 
examined the pictures together. She apparently identified 
appellant’s as the photograph of the robber. She did not 
recall the police saying anything to her about the photo- 
graphs; if something was said, she did not pay any atten- 
tion. (Tr. I 11-12, 28.) 


6 


Edith L. Parker, a beautician, viewed appellant in the 
cell block on August 16, 1966. She went downstairs with 
Mrs. Steele, Mrs. Aggrey, Mrs. Potite and Mrs. Margaret 
Thomas, knowing that the man arrested for the robberies 
was there (P. Tr. 2-5, 18). A Deputy Marshal or police- 
man brought appellant into an area where the ladies could 
view him. They took turns looking at him through a 
small glass window. He was either alone or with a police 
officer. When he appeared, she was not asked whether he 
was the robber, and there was no conversation until all the 
women had looked through the pane. (P. Tr. 6-7, 9, 21, 
26.) They then entered the cell block to get a better 
view (P. Tr. 26-27). At this point there was conversa- 
tion, and she heard at least one lady verbally identify ap- 
pellant as the robber. Others also said appellant was the 
man, but the record does not indicate when. (P. Tr. 7, 
21.) Mrs. Parker, however, was unable to make a defi- 
nite identification although appellant looked to her “pretty 
near the same.” His build, height and color were the 
same as the robber’s. (P. Tr. 7-8.) Hearing his voice 
contributed to the tentative identification she made in the 
cell block (P. Tr. 24). Unable to say at the hearing that 
appellant was positively the man, she did say, however, 
that he “certainly looks like” the robber. No one had 
suggested that she should be positive in her identification. 
Her conclusion was based upon on-the-scene perceptions of 
his voice, the size and shape of his mouth and his com- 
plexion. The robber had worn sunglasses and she had 
been too afraid to look at him directly, she explained. She 
did glimpse at him when he first came in. (P. Tr. 15- 
17.) The robber had entered the salon, been asked if he 
could be helped, and walked back and shut the door. He 
then took a gun from a paper bag and ordered all the 
ladies to line up, which they did. On his orders the ladies 
placed their money and jewelry in the paper bag. As he 
was backing out of the store, he spotted her own purse, 


4“p. Tr.” is the separate transcript of Mrs. Parker’s Stovall 
testimony. 


, 


learned it was hers and kicked it to her with a direction 
to surrender the contents. Taking her money out, she 
placed it in the paper bag. The robber then backed out 
the door. (P. Tr. 12-13.) Fluorescent lights inside the 
salon provided good lighting (P. Tr. 18). After the rob- 
bery she had examined the photographs but had not made 
even a tentative identification (P. Tr. 10). 

Florence L. Steele, a customer sitting about midway 
into the salon at the time of the robbery, did not go to 
General Sessions the next day or examine any photographs 
(Tr. III 65, 72, 74). She did go to the August 16 cell 
block confrontation knowing that she was going to look 
at the man under arrest for the robberies. Between July 
29 and August 16 she had not returned to the salon or 
spoken to Bettie Reid, the manager. (Tr. III 68.) In 
the cell block she saw appellant, who was in a caged area, 
through a small pane of glass and recognized him right 
away as the robber. She had no doubts then and “[n]o 
doubt whatever” at the hearing that appellant was the 
holdup man. She recognized him in court because of his 
“very unusual face,” specifically “the structure of his 
nose and lips and eyes and hairline.” Asked by the prose- 
eutor, “if you had not seen this man in the cell block of 
this court in August of last year, would you, looking at 
him today, remember him as the man who held you up?” 
she replied, “I certainly would.” His attire was different 
in the cell block than at the time of the robbery. (Tr. 
III 78-80.) While the ladies were looking at appellant, 
she heard no comments at all about him and made none 
herself. No one said anything which influenced her iden- 
tification. She did not speak with the other ladies before 
telling Detective Simmons that appellant was the robber. 
(Tr. III 70, 82.) After leaving the cell block, however, 
she learned about the other identifications (Tr. III 69). 

At the time of the robbery appellant came in and said 
to the ladies, “All of you get over there.” They went to 
the back where he indicated. Mrs. Steele had a slight 
momentary blackout there and slumped into a chair after 
she had surrendered money from her purse into appel- 
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lant’s bag. During the passing she looked directly into 
his face. After her blackout she again focused on his face 
as he continued to take valuables. The lighting conditions 
she described as “very good.” The robbery lasted three or 
four minutes, she estimated, and she had adequate time 
to observe appellant. (Tr. III 74-77, 82-83.) When the 
police came she recalled describing the robber as a small 
faced dark man dressed in a soiled T-shirt, khaki trousers 
and a dark blue or gray straw hat (Tr. III 71-72). At 
the hearing she also recalled that he was wearing sun- 
glasses and that his trousers were soiled (Tr. III 81). 

Sanjo Potite, another beautician, also attended the cell 
block showup of August 16. She knew she was going 
downstairs to look at the man under arrest whom Bettie 
Reid had already identified as the robber. There was no 
instruction that she should make an identification in the 
cell block. (Tr. III 157-59, 164.) She recognized appel- 
lant as soon as she saw him and was not then aware that 
anyone else with her had already identified him (Tr. III 
165-66). There was no doubt in her mind (Tr. 159). 
Asked by defense counsel whether when appellant was 
brought into view she saw other ladies nodding and one 
saying she recognized his voice, she replied, “I was look- 
ing for myself” (Tr. III 158). Only after the viewing 
did she state that appellant was the man. This was to 
Detective Simmons who was asking each lady individually 
(Tr. III 166). She gave her own opinion on the matter 
irrespective of what the other ladies were saying (Tr. III 
159). 

Mrs. Potite saw appellant three separate times on July 
29,1966. Each time she observed his face. The first time 
she paid little attention to him as he came in and walked 
out again dressed in a white T-shirt. The second time he 
came in, looked around again and spoke possibly with Mrs. 
Aggrey. She recognized him as the man seen previously. 
While she could not recall whether he ever wore sunglasses 
or a hat, she did clearly see his face all three times under 
good lighting conditions. (Tr. III 160-62.) When he 
came back for the robbery she was shampooing in the rear 
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of the shop. He came in, was asked what he wanted and 
passed out of her view momentarily. Returning into her 
view with a gun, he ordered the ladies into a rear corner 
of the premises. (Tr. III 151-53.) During the robbery 
he came within eight to 10 feet of the witness (Tr. III 
168). She gave no description to the police later and 
examined no photographs (Tr. III 157, 167). Mrs. Potite 
testified that she could not say that she would have re- 
membered appellant’s face if she had not seen him in the 
cell block in August 1966 (Tr. III 163-64). At the con- 
clusion of examination by prosecutor and defense counsel, 
the court inquired, “I believe you testified that you 
couldn’t say that you would have remembered this defend- 
ant’s face if you had not seen it downstairs when you 
came down for the hearing before the Grand Jury?” She 
replied, “Up until this time I probably wouldn’t. I would 
have remembered but I wouldn’t be as exact.” (Tr. III 
168.) 

After the testimony on June 15, 1967, the trial court 
ruled that the August 16, 1966 cell block confrontation 
was so unnecessarily suggestive and conducive to mistaken 
identification that appellant was denied due process of 
law within the meaning of Stovall v. Denno, supra, (Tr. 
II 55-56). Mrs. Aggrey’s in-court identification would 
be nonetheless admissible, he ruled, because she was in a 
position to observe the robbery, saw appellant both at 4:00 
and 7:00 p.m. and paid particular attention to his appear- 
ance both times, was able to identify him by photograph 
without knowing whether anyone else had done so, and 
did not know that the person she identified in the cell block 
was the man whom Bettie Reid had previously identified 
at General Sessions (Tr. II 58). The in-court identifica- 
tion of Edith Parker, however, was excluded as the prod- 
uct of the illegal confrontation (Tr. II 59). Finally, the 
court ruled that the July 30, 1966 courtroom confrontation 
at General Sessions did not violate due process (Tr. II 
56). Later during trial the court ruled that Mrs. Steele 
could make an in-court identification (Tr. III 86-87) and 
that Mrs. Potite could not (Tr. III 170). 
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Testimony at Trial 


The Government’s first trial witness was Mrs. Bettie 
Reid, the manager of the Lady Bettie Beauty Salon. 
Around 3:00 or 3:30 p.m., July 29, 1966, after her atten- 
tion was directed to 2 man who had entered the salon, she 
caught a rear view of him leaving. (Tr. III 24-27.) In 
a few minutes she looked up into the face of the same man 
who was now standing in front of her. As she looked at 
him he turned and went back out the door. In yet another 
few minutes he returned again. This time she asked him 
what he wanted. He was looking for his mother, he re- 
plied, and took a look into the rest of the salon. (Tr. III 
27-28.) His clothing was a soiled white T-shirt, gray 
khaki trousers and a hat, the same as when she saw him 
first from the rear (Tr. III 29-30). The shirt and trous- 
ers were loose fitting (Tr. III 58). When she saw the 
same man at about 7:00 p.m., she had previously seen his 
face twice (Tr. III 31). 

At that time Mrs. Reid was working on Kathryn 
Thomas six to eight feet from the front door of the salon 
and looked up to see the same man in the same clothing 
but this time wearing sunglasses. Disgusted, she asked 
again what he wanted. Nothing, was his answer. He 
walked back to the door, pushed it “and rushed back with 
the gun right in my face and... said, ‘All of you get over 
there in the corner” And this was the fourth time I saw 
him.” (Tr, III 29, 31-32.) All of the ladies went to the 
right rear corner, were directed to place their money and 
jewelry into the bag he was carrying, and with the gun 
and bag in either hand, he collected in turn from each 
lady. (Tr. III 38-34.) During the robbery she kept her 
eyes on his face to see whether he would spot the cash 
register and make her open it. She identified appellant 
as the man to whom she had been referring. Unable to 
see his eyes because of the sunglasses, she had to watch 
his facial movement to see whether he would see the reg- 
ister. (Tr. III 35.) A turned down hat brim partially 
covered his forehead (Tr. III 53). As he backed out she 
continued looking in his face. Appellant turned his head 
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toward the register and she thought he would see it. But 
instead he perceived Kathryn Thomas’ pocketbook, and 
after Mrs. Thomas admitted ownership in answer to his 
question of whose it was, he ordered that she remove her 
valuables and kicked the pocketbook to the middle of the 
floor for this purpose. After she had done so, appellant 
backed out of sight and out the door. (Tr. II 87-39.) 

She next saw him the following morning at General Ses- 
sions while she sat in the courtroom with Mrs. Grandy 
and Kathryn Thomas. There were numerous people there, 
some milling around. There five or ten minutes, she looked 
up and saw appellant come through a door as part of a 
group of persons. Six or seven individuals, she estimated, 
had come out the same door before appellant did. Seeing 
him, she apparently exclaimed, “There he is.” One or 
both of the other ladies made a similar utterance at the 
same time. Detective Simmons did not point appellant 
out to them. (Tr. III 45, 61-63.) 

The Government’s next two witnesses were Fostina Ag- 
grey and Florence Steele. Their trial testimony closely 
paralleled that given during the Stovall proceedings. (Tr. 
III 88-128.) Identifying appellant in court as the robber, 
Mrs. Aggrey recognized him at the time of the robbery as 
the person who had come in around 4:00 p.m. ostensibly 
looking for his mother. During the robbery she looked at 
him continually (Tr. III 90-92, 99.) He was about 15 
feet away from the ladies when he directed the deposit of 
their valuables into his bag, and after the collection, or- 
dering them not to move, he backed out the door facing 
her (Tr. III 94-95, 97-98). On cross-examination the de- 
fense brought out that Mrs. Aggrey had identified appel- 
lant on August 16, 1966 in the District Court cell block 
(Tr. III 97-98, 112-13). On redirect she elaborated on 
the circumstances of that identification and said that she 
recognized appellant in the cell block immediately upon 
sight (Tr. III 114-16). 

Mrs. Steele had just come out from under a drier when 
a man she identified as appellant came in waving a pistol 
and ordered the ladies to the rear of the salon and then 
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to deposit their money and jewelry into the bag he was 
carrying. She placed her money and watch into the bag 
when he reached her. Very good lighting was provided by 
fluorescent lamps. Appellant was wearing an old dark 
blue or black straw hat, a dirty T-shirt, dark gray or blue 
khaki trousers and sunglasses. She had no question about 
her identification because of appellant’s outstanding facial 
features. (Tr. III 117-22.) On cross she said that the 
outstanding features she had in mind were appellant’s 
“ynusual mouth and hairline.” During the holdup she 
could not see his eyes. (Tr. III 125-26.) Cross-examina- 
tion also elicited the cell block confrontation. On redirect 
she testified that no one said anything during this con- 
frontation. (Tr. III 126-27.) 

The next three Government witnesses were Edith L. 
Parker, Kathryn Thomas and Sanjo Potite. Mrs. Park- 
er’s and Mrs. Potite’s depictions of the robbery were simi- 
lar to what they related in the Stovall proceedings, and 
pursuant to the court’s rulings, neither made an in-court 
identification (Tr. III 128-36; Tr. IV 201-07). 

Mrs. Kathryn Thomas went to the beauty shop on July 
29 for a 6:00 p.m. appointment. At around 7:00 p.m. a 
young man she identified as appellant came in, was asked 
what he wanted, replied nothing and went back to the 
door. Closing the door, he turned back around with a 
gun and bag and ordered everyone into the back. Notic- 
ing later than the witness had not donated any money, he 
learned from her that her purse was back where she had 
been sitting and kicked it towards her. She then appar- 
ently removed her ring and watch therefrom and placed 
them in the bag. (Tr. III 136-38, 141.) Mrs. Thomas 
testified on direct to identifying appellant the next day 
in a General Sessions courtroom. She recognized him 
then immediately upon sight and testified at the prelimi- 
nary hearing that morning. Her trial identification was 
positive—she remembered his face well. (Tr. Til 140- 
43.) 

On cross she was asked whether she remembered his 
face from seeing him at General Sessions and replied, “I 
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remember his face from the time I saw him in the beauty 
shop.” She had no doubt that she would have been able 
to identify appellant even if she had not seen him at Gen- 
eral Sessions. (Tr. III 143.) When she first saw him 
in the courtroom and recognized him, she heard neither 
of the other ladies make a verbal identification (Tr. III 
144-45). 

Lillian E. Grandy, the next witness, had a 5:45 appoint- 
ment at the Lady Bettie Beauty Salon on July 29, 1966. 
Later while reading a book she heard Mrs. Reid ask a 
man what he wanted. Then Bettie Reid made a fright- 
ened noise, and a man armed with a gun came around a 
partition into her view. After ordering the ladies into 
a corner, he had them deposit their money and jewelry 
into the bag he was carrying. During the robbery she 
could see the robber’s face without difficulty and identified 
appellant as him. There was no question in her mind 
about her identification. (Tr. IV 208-14, 216.) At Gen- 
eral Sessions she saw him come out the door at the back 
of the courtroom and immediately recognized him. No 
one had pointed him out to her there. (Tr. IV 216, 218.) 
On cross she stated that appellant backed out of the salon 
slowly at the end of the robbery (Tr. IV 222). 

Detective Simmons ® testified that he secured an arrest 
warrant for appellant at 12:20 am., July 30, 1966, and 
arrested him in the 3000 block of Georgia Avenue, North- 
west, at around 1:00 a.m. that day (Tr. IV 238-89). 
When he took the women down to the cell block on August 
16, they knew they were going to view the man who had 
been arrested. During the confrontation he recalled that 
“[a]t least one person [was] nodding and one said some- 
thing.” (Tr. IV 252.) After the Detective’s testimony 
Kathryn Thomas was recalled to relate the denominations 


5 Before Simmons’ testimony, Officer Lawrence C, Mason, Tenth 
Precinct, testified that he and his partner responded to the beauty 
salon at 7:15 or 7:20 p.m., July 29, 1966, some minutes after the 
robbery (Tr. IV 226-28), and Officer Edward J. Dion, Identification 
Bureau, qualified as a fingerprint expert, testified relative to the 
absence of incriminating prints in the Government’s case (Tr. IV 
228-34). 
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of the bills taken from her (Tr. IV 256-57). The Govern- 
ment then rested (Tr. IV 257). 

The defense presented testimony from Alvin Morgan, 
Vincent Walters and appellant. Morgan saw appellant at 
a gambling party at one Sporty’s place on Georgia Avenue 
before midnight on July 29. In his judgment, appellant 
won $90 or $100 in the game. (Tr. V 6-9.) Walters also 
testified that he saw appellant win some money at Sporty’s 
(Tr. V 26-27). 

Appellant testified that on July 29, 1966, he had not 
been working for about two weeks and stayed at home 
playing records, watching television and calling girls on 
the phone (Tr. V 40-42). At around 8:00 or 8:30 in the 
evening he did leave his home located at 1107 7th Street, 
Southeast, and after an initial stop at the Howard The- 
atre, ended up at a dice game in the 3000 block of Georgia 
Avenue, Northwest. In that game he won the difference 
between the amount of money he had when arrested and 
the $15 to $20 he had when leaving his home earlier. He 
was arrested as he left the game. (Tr. V 42-46, 49.) On 
cross appellant said that he did leave home the morning 
of July 29 to inspect an apartment for rent in the 1300 
block of Park Road, Northwest. (Tr. V 53, 55-57). That 
evening he left home wearing his 16 year old brother’s 
shoes which he acknowledged were too big for him ® (Tr. 
V 42-48, 61). 


CONSTITUTIONAL PROVISION AND STATUTE 
INVOLVED 


The Sixth Amendment to the Constitution provides in 
pertinent part: 


In all criminal prosecutions, the accused shall en- 
joy the right to a speedy and public trial.... 


6In rebuttal the Government recalled Detective Simmons princi- 
pally for testimony about the execution on July 30, 1966 of a search 
warrant for appellant’s home. 
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Title 22, District of Columbia Code, Section 2901, pro- 
vides: 

Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convict- 
ed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


SUMMARY OF ARGUMENT’ 


I 


An analysis of the circumstances shows that pre-trial 
delay did not deny appellant his right to a speedy trial. 
The period of delay, slightly more than 10 and one half 
months, was not inordinately long. Appellant himself 
was responsible for approximately four months of it. Most 
important, he has not attempted to demonstrate any prej- 


udice apart from the fact of detention. 


I 


The delay in providing an appellate transcript when 
coupled with the pre-trial delay does not entitle appellant 
to this Court’s determination that his speedy trial right 
has been infringed. The Government is not responsible 
for the transcript delay, and appellant has not sought to 
demonstrate that his defense at a new trial has been 
prejudiced by it. Civil remedies can adequately safeguard 
the right to a transcript promptly prepared. 


Ir 


The trial judge concluded that the cell block confronta- 
tion denied appellant due process. There was sufficient 
evidence notwithstanding that ruling for his conclusions 


7™We agree that a portion of the prosecutor’s rebuttal closing 
argument was improper and that appellant is entitled for that rea- 
son to a new trial (Tr. VI 37, 37(a)) (Appellant’s Br. 45-48), 
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that Mrs. Steele’s and Mrs. Aggrey’s in-court identifica- 
tions were based upon on-the-scene observations of the 
suspect and thus had an independent source. Mrs. Steele 
observed appellant during the robbery under favorable 
conditions. Her own opinion that she would have been 
able to make an in-court identification even if she had not 
visited the cell block is particularly probative where she 
did observe appellant under favorable conditions. Mrs. 
Aggrey recognized appellant at the time of the robbery 
as the man who had come in earlier in search of his 
mother. She studied his face continually during the rob- 
bery and made a photographic identification before the 
cell block confrontation. 


IV 


The confrontation at General Sessions was clearly not 
so impermissibly suggestive as to give rise to a very sub- 
stantial likelihood of irreparable mistaken identification. 
The evidence demonstrates an absence of suggestive cir- 


cumstances. Also, the number of identifying witnesses, 
when coupled with the observations they made under fa- 
vorable conditions, removes all likelihood and any reason- 
able possibility that appellant has been misidentified. 


v 


The cell block confrontation did not deny appellant due 
process. Each lady made an independent identification on 
her own unaffected by suggestion from the others or from 
Detective Simmons. <A lineup was not feasible under the 
circumstances. Finally, in view of the number of identi- 
fying witnesses, what they observed and their opportuni- 
ties to observe, there is no likelihood nor even a reasonable 
possibility that appellant has been misidentified. 

Assuming that the confrontation did deny due process, 
Mrs. Potite’s in-court identification should not have been 
suppressed because the Government did show by clear and 
convincing evidence that it had an independent source in 
her on-the-scene perceptions of appellant. Mrs. Parker’s 
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in-court identification should have been admitted because 
she was not influenced by any suggestiveness inherent in 
the confrontation procedure. Her own testimony that her 
identification was based upon on-the-scene observations is 
corroborated by the fact that her identification was no 
more definite than the observations warranted. 


vI 


The Government should be permitted to corroborate the 
in-court identification of an unimpeached witness during 
direct examination by testimony of an earlier extra-ju- 
dicial identification which, if it predates June 12, 1967, 
did not arise out of a confrontation violative of due proc- 
ess. Such an earlier identification, fresher and more ac- 
curate than the in-court, is made under less suggestive cir- 
cumstances than the in-court identification and therefore 
has considerable probative value. 


ARGUMENT 


I. Pre-trial delay did not deny appellant his 
constitutional right to a speedy trial. 


Appellant asserts that the pre-trial delay infringed his 
Sixth Amendment right to a speedy trial. “The right of 
a speedy trial is necessarily relative. It is consistent with 
delays and depends upon circumstances. It secures rights 
to a defendant. It does not preclude the rights of public 
justice.” Beavers v. Haubert, 198 U.S. 77, 87 (1905). 
“[{T]here is ‘no touchstone of time’ to determine a viola- 
tion of this right.” Rather, the circumstances surround- 
ing the delay must be examined. Evans and Philson v. 
United States, D.C. Cir. Nos. 20,480-81, decided May 8, 
1968 (slip op. at 2). Analysis focuses upon the length 
and effect of the delay and upon what caused it. Hedge- 
peth v. United States, 124 U.S. App. D.C. 291, 364 F.2d 
684 (1966). 

. Appellant was arrested on July 30, 1966. His trial 
commenced on June 19, 1966, slightly more than 10 and 
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one half months later. Unable to post bond, he was in- 
earcerated for this period. On July 30, 1966, after a pre- 
liminary hearing appellant was held for the action of the 
Grand Jury. On August 29 the indictment was filed in 
the District Court and the following day counsel was ap- 
pointed. On September 9 appellant was arraigned and 
entered a plea of not guilty. The Criminal Assignment 
Commissioner’s case card shows that the case was placed 
on the Ready Calendar on January 27, 1967, slightly more 
than four and one half months after arraignment. On 
the same day defense counsel filed a written motion for a 
mental examination. That motion was heard and granted 
on February 3, 1967, and appellant was ordered commit- 
ted to Saint Elizabeths Hospital for not more than 60 
days. By a letter addressed to Chief Judge Curran 
mailed on March 28, 1967, appellant requested that his 
counsel be dismissed as unfit. By letter dated March 31 
and docketed on April 5, 1967, the hospital reported that 
appellant was competent for trial and without mental dis- 
ease or defect. On April 14, appellant’s request to dismiss 
counsel being treated as a motion to vacate his appoint- 
ment, the motion was granted and a competency hearing 
continued until appointment of new counsel. On April 
24 Barbara A. Babcock was appointed to represent appel- 
lant. She filed a motion to dismiss for lack of speedy trial 
on May 2.* On May 5 that motion was denied and appel- 
lant was found competent to stand trial. The Assignment 
Commissioner’s card shows that on May 22 the case was 
continued at Government request until May 31 because 
Government counsel was going on vacation. The Stovall 
yv. Denno motion was filed on June 1 and heard on June 
15, 1967. Four days later trial began. 

First, the length of the delay here is considerably 
shorter than the 14 month delays for incarcerated defend- 


8 Appellant’s failure to demand a speedy trial up until May 2 
should be deemed a waiver of his speedy trial rights up until that 
time. See Mathies v. United States, 126 U.S. App. D.C. 98, 100 
n.1, 374 F.2d 312, 314 n.1 (1967). 
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ants held under the circumstances not to amount to speedy 
trial violations in Evans and Philson v. United States, 
supra, and Hedgepeth v. United States, 125 U.S. App. 
D.C. 19, 365 F.2d 952 (1966). Second, we think that the 
bulk of the delay from January 27, 1967 until trial (with 
the exception of the nine day period May 22-May 31, 
1967) can fairly be attributed to appellant. On January 
27 defense counsel moved for a mental examination, the 
motion was timely heard and granted on February 3 and 
trial could not thereafter be held until there was a judicial 
determination of competency. Before the report from the 
hospital was written or filed, appellant requested the dis- 
missal of his original counsel as unfit, and it was there- 
fore appropriate to resolve the question of representation 
before determining that of competency. On April 14, 
pursuant to appellant’s request, the appointment of origi- 
nal counsel was vacated, and a competency hearing con- 
tinued pending a new appointment. Within a reasonable 
time, 10 days, new counsel was appointed. One week 
after appointment she filed a speedy trial motion which 
was timely heard on May 5 when appellant was also found 
competent. Between January 27 and May 5 then, appel- 
lant could not have been tried because of the mental exam- 
ination requested in his behalf and his dissatisfaction with 
his original lawyer. And the case could not have been 
tried between June 1 and June 15 because appellant’s Sto- 
vall motion had to be heard first. Pre-trial delay here can 
hardly be deemed “arbitrary, purposeful, oppressive or 
vexatious.” Smith v. United States, 118 U.S. App. D.C. 
88, 41, 331 F.2d 784, 787 (en banc 1964).° 


°In United States v. Young, D.C. Ct. App. No. 43816, decided 
January 19, 1968, relied upon by appellant (Appellant’s Br. 22), a 
negligent homicide charge first came up for trial on June 18, 1966. 
Defendant was ready for trial, but the Government requested and 
was granted a continuance to July 20, 1966 because of the absence 
of one of its witnesses. In July the witness was still absent, and 
the Government was granted another continuance. On August 
24, 1966, the third trial date, another witness was absent, the 
Government was still not ready for trial and the case was dismissed 
for want of prosecution. On October 18, 1966, nearly two months 
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Third, and most important, appellant has made no at- 
tempt whatsoever to demonstrate prejudice apart from the 
fact of detention, and we believe that circumstance alone 
conclusively disposes of his claim. See Evans and Philson 
v. United States, supra (slip op. at 4) ; Hedgepeth v. Unit- 
ed States, 125 U.S. App. D.C. 19, 22, 365 F.2d 952, 955 
(1966); Hanrahan v. United States, 121 USS. App. D.C. 
134, 189, 348 F.2d 363, 368 (1965). He does not claim, 
for example, that his own or his witnesses’ recollection of 
July 29, 1966 has dimmed with the passage of time or 
that the delay has caused him to lose witnesses who could 
otherwise have testified in his defense. The defense ac- 
tually presented at trial, if anything, demonstrates an ab- 
sence of prejudice—appellant’s own testimony discloses a 
clear memory of the events of July 29, and he was able 
to eall two witnesses to corroborate his story about gam- 
bling winnings at Sporty’s. Those cases in which this 
Court has concluded that delay has infringed the Sixth 
Amendment rights of an accused have all turned, in final 
analysis, on a showing of actual prejudice or circum- 
stances so overwhelming as to amount to a virtual cer- 
tainty as to the existence of prejudice. See United States 
v. McWilliams, 82 U.S. App. D.C. 259, 163 F.2d 695 
(1947) ; Taylor v. United States, 99 U.S. App. D.C. 183, 
238 F.2d 259 (1956) ; Williams v. United States, 102 U.S. 
App. D.C. 51, 250 F.2d 19 (1957) ; United States v. Gun- 
ther, 104 U.S. App. D.C. 16, 259 F.2d 178 (1958) ; 
Marshall v. United States, 119 U.S. App. D.C. 83, 337 
F.2d 119 (1964). 


later, defendant was charged again with the same offense. On the 
trial date, November 29, 1966, the case was dismissed with preju- 
dice. There, unlike here, the five and one half month delay after 
July 18 was wholly attributable to the Government and “resulted 
from a deliberate choice for a prosecutorial advantage.” Slip op. 
at 3. 
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II. The transcript delay on appeal when coupled with 
the pre-trial delay did not deny appellant’s right to a 
speedy trial. 


Appellant also contends that the delay in providing a 
complete trial transcript to him on appeal when coupled 
with the pre-trial delay infringed his Sixth Amendment 
right to a speedy trial. As stated in Argument I, we do 
not think that the pre-trial delay infringed that right. We 
concede that the delay which confronted counsel’s efforts 
to secure a complete transcript in this case is regrettable, 
particularly in view of appellant’s incarceration. How- 
ever, the Government is in no way responsible for this 
delay, and appellant has not sought to demonstrate that 
his defense at a new trial has been in any way prejudiced 
by it. And, to our knowledge, no case has ever held that 
a delay in transcript production entitles a convicted ac- 
cused to a reversal of his conviction or to an appellate 
determination that his speedy trial rights have been in- 
fringed where, as here, the case must go back for a re- 
trial. Rather, in Harrison v. United States, —— U.S. 
App. D.C. ——, 387 F.2d 203 (1967), an appellate de- 
lay of two years following initial oral argument, a delay 
in no way the fault of the accused, was held not to pre- 
clude a subsequent retrial even when coupled with the 
substantial delay which had preceded the appeal. We be- 
lieve that civil avenues of relief, such as a writ of man- 
damus against the court reporter, can adequately safe- 
guard an appellant’s right to a transcript promptly pre- 
pared. See United States v. Metzger, 188 F.2d 82 (9th 
Cir. 1943), and Holmes v. United States, U.S. App. 
D.C. ——, 383 F.2d 925 (1967). 


10 Certiorari was granted in Harrison on December 4, 1967 (36 
U.S. Law Week 3226 (1967)), and the case is presently pending 
decision following oral argument. One issue is whether the appel- 
late delay resulted in a denial of speedy retrial. 
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III. The trial judge properly ruled that Mrs. Steele and 
Mrs. Aggrey could make in-court identifications. 


(Tr. I 11-12, 14-15, 18, 25, 28, 39; Tr. II 5-7, 30- 
31; Tr. III 71-72, 76-77, 80, 82-83, 90-92, 94-95, 99, 
125-26) 

The trial judge concluded that the August 16 cell block 
confrontation denied appellant due process of law.? Ap- 
pellant urges that there were insufficient evidentiary bases 
for the court to conclude that the Government “estab- 
lishfed] by clear and convincing evidence that the in-court 
identifications [of Mrs. Steele and Mrs. Aggrey] were 
based upon observations of the suspect other than the... 
[showup] identification.” United States v. Wade, 388 U.S. 
218, 240 (1967). (Roosevelt) Wright v. United States, 
D.C. Cir. No. 20,1538, decided January 31, 1968 (slip op. 
at 9).° We disagree. 

Turning first to Mrs. Steele, she was able to describe 
the course of the robbery with clarity. Her description 
of the lighting conditions as very good coincided with 
other testimony as to good fluorescent lighting. As ap- 
pellant approached close enough for her to deposit money 
in his bag, she looked directly into his face. (Tr. III 76- 
77.) Following the slight momentary blackout she suf- 
fered, Mrs. Steele again focused on appellant’s face as he 
continued taking valuables from the others (Tr. III 77). 
In her judgment, she had adequate opportunity to observe 
appellant during the robbery and took note of what she 
described as his “unusual mouth and hairline” (Tr. III 
82-88, 125-26). And she gave a rather complete descrip- 
tion of the robber when the police came afterwards (Tr. 
III 71-72). Moreover, she testified that she “certainly 
would” have been able to make an in-court trial identifi- 
eation even if she had not attended the August 16, 1966 


11 We disagree with that conclusion in Argument V, infra. Here, 
however, we assume its validity. 


312 Stated another way, the Government must show “that the in- 
court identifications had an independent source.” Gilbert v. Cali- 
fornia, 388 U.S. 268, 272 (1967). 
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confrontation (Tr. III 80). We believe that a witness’ 
own opinion on this ultimate issue, while not determina- 
tive, is certainly probative, particularly where there has 
been a showing that the witness observed an accused 
under favorable conditions. We submit that the trial 
judge had basis for concluding that the Government dis- 
charged its burden as to Mrs. Steele. 

Mrs. Aggrey also described the relevant events with 
clarity. When appellant came in to rob at 7:00 p.m., she 
recognized him as the man who had come in around 4:00 
p.m. in search of his mother. He was wearing a white 
T-shirt, a dark hat and sunglasses during the robbery, 
she recalled. (Tr. I 14-15, III 90-92.) She looked at his 
face continually during the robbery (Tr. I 18, III 99). 
When he ordered surrender of their valuables, appellant 
was about 15 feet away from the ladies (Tr. III 94-95). 
After gathering the ladies into a group he faced them 
from that time on and at the end backed out of the prem- 
ises also facing them. Lighting conditions were good. (Tr. 
I 25, III 99.) When the police returned to the beauty 
salon with photographs, all of Negroes of the same com- 
plexion, she was apparently able to pick out appellant’s 
without police suggestion (Tr. I 11-12, 28; II 7).% See 
United States v. Wade, supra at 241. We think it clear 
that the trial judge could properly conclude that Mrs. 
Aggrey as well could identify appellant apart from the 
cell block confrontation. 


13 Detective Simmons’ testimony does not “specifically refute” 
Mrs. Aggrey in this respect (Appellant’s Br. 83). He said that 
while only Mrs. Reid made a positive identification of appellant’s 
photograph, the other ladies did identify it but were apparently less 
than positive of their identification (Tr. II 5-7, 30-31). The photo- 
graphs were black and white and showed only the head and should- 
ers (Tr. I 39). 
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IV. The trial judge properly ruled that the General Ses- 
sions confrontation did not deny appellant due process 
of law. 


(Tr. I 14-15, 18, 25, 32-84, 38, 40-43; Tr. II 8-10, 
11; Tr. III 24-82, 35, 61-63, 76, 79-80, 82-83, 90-92, 
94-95, 116, 122, 125-26, 140-148, 145, 160-62; Tr. 
IV 212-18, 218) 


Appellant argues that the confrontation at General 
Sessions “was so unnecessarily suggestive and conducive 
to irreparable mistaken identification that he was denied 
due process of law.” Stovall v. Denno, 388 U.S. 298, 302 
(1967). Whether this is so depends upon an analysis of 
the totality of the circumstances surrounding the confron- 
tation (id.; Wright v. United States, supra (slip op. at 
6)) in order to determine whether there has been diver- 
gence “from the rudiments of fair play that govern the 
due balance of pertinent interests that suspects be treated 
fairly while the state pursues its responsibility of appre- 
hending criminals.” Wise v. United States, —— US. 
App. D.C. ——, ——, 383 F.2d 206, 210 (1967). The 
recent case of Simmons v. United States, —— US. —, 
— , 88 S. Ct. 967, 971 (March 18, 1968), involving pre- 
arrest photographic identification, seems to establish that 
an identification procedure does not violate due process 
unless it “was so impermissibly suggestive as to give rise 
to a very substantial likelihood of irreparable misiden- 
tification.” Certainly the facts of Wise™ and Stovall * 
establish that suggestiveness alone does not determine 
whether there has been a due process violation. 

First, we think that the evidence amply demonstrates 
an absence of suggestive circumstances at the General 


14In Wise, the contested identification was made by Mrs. Ross 
after the police returned to the scene of the crime, her home, with 
both a single suspect and her husband who had already identified 
him. 


15 In Stovall, the accused was exhibited to the victim while encased 
in chains and surrounded by five police officers. 


ee re 
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Sessions confrontation.* The three ladies sat together in 
the courtroom. Simmons had told them only that they 
might see the robber. (Tr. II 8, 10-11.) His testimony 
in this respect is corroborated by Mrs. Grandy’s that she 
did not know the name of the arrested person or where 
in the courtroom she might see him (Tr. I 33-34, 43). 
Thus the ladies’ attention was not directed spatially with- 
in the courtroom. And they were not drawn to appellant 
because his clothes matched those they saw at the robbery 
since his trousers and shirt differed from the ones worn 
during the robbery. (Tr. I 41-42.) Simmons did not point 
out appellant to the ladies (Tr. III 61). Mrs. Grandy 
said that a good many persons had already come in and 
out of the door through which appellant passed when rec- 
ognized (Tr. I 40-41). She was uncertain whether he 
came through alone (Tr. I 32). No one pointed him out 
to her (Tr. IV 218). According to Mrs. Reid, however, 
he apparently came through as part of a group (Tr. III 
62-63). Even if he did come through alone, that others 
had preceded him assured that his coming was not em- 
phasized to the witnesses. When he appeared all three 
ladies independently immediately recognized him as the 
robber (Tr. I 41; III 61-62, 142). This is attested to by 
the simultaneity of whatever verbal exclamations were 
made (Tr. I 32-38, III 61-62) .1* We think that the record 
refutes any suggestion that the ladies influenced each 
other so that their identifications were not independently 
made. In short, the totality of the circumstances here 
illustrates the affirmative fairness of the confrontation.* 


16 The confrontation was less than 24 hours after the offense 
and thus involved “circumstances of fresh identification” which are 
“elements that if anything promote fairness, by assuring relia- 
bility, and are not inherently a denial of fairness.” Wise v. United 
States, supra at , 883 F.2d at 209. 


17 Mrs. Grandy and Mrs. Reid heard such an exclamation or excla- 
mations; Mrs. Kathryn Thomas did not (Tr. I 32-38; III 62, 145). 


18 Paradoxically, if all three ladies had been called as preliminary 
hearing witnesses to view appellant for the first time as he sat 
beside counsel during the hearing, such a highly suggestive con- 
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Moreover, suggestiveness aside, there is no likelihood 
under all the circumstances here that the identifications 
were mistaken. At trial five witnesses, two of whom had 
recognized appellant during the robbery as a man seen 
some three hours previously, positively identified him as 
the robber. Their observations of the robber were at close 
range,’ over a substantial period of time and under fav- 
orable viewing conditions. 

To recapitulate, Mrs. Reid caught a rear view glimpse 
of a man walking out of the salon at 3:00 or 3:30 p.m. 
A few minutes later she found herself looking into the 
face of that same man then standing in front of her. 
Again in a few minutes she saw him once more and had 
the brief conversation with him about what he wanted. 
At 7:00 p.m. the same man, appellant, whose face she 
had seen twice before without sunglasses, returned for 
the robbery. (Tr. III 24-32.) During the robbery she 
kept her eyes on his face to see whether he would turn 
his head far enough to see the cash register (Tr. III 35). 
Mrs. Aggrey recognized appellant at 7 :00 p.m. as the same 
man she had seen at 4:00 when he was looking for his 
mother (Tr. I 14-15, III 90-92). During the robbery she 
studied his face continually and recognized him immedi- 
ately in the cell block (Tr. I 18, 25; III 116). He was 
only 15 feet away from her when he initially ordered the 
ladies to surrender their valuables (Tr. III 94-95). Kath- 
ryn Thomas’ recognition of appellant at General Sessions 
was immediate and her in-court identification was ground- 
ed in a good memory of the face she saw in the beauty 
shop (Tr. III 140-48). Mrs. Grandy stared at the rob- 
ber’s face in an effort to remember its appearance; she 
could see it without difficulty. At the end of the robbery 
appellant backed slowly towards the door. Her recogni- 
tion of him at General Sessions was instantaneous. (Tr. 


frontation would have been perfectly proper. We would point out 
how much fairer the actual procedure was in this case. 


19 He came close enough to each to permit her to make deposits 
into the paper bag he was carrying. 
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I 38; IV 212-18, 218.) During the robbery Mrs. Steele 
studied appellant’s face under very good lighting condi- 
tions and had adequate time to observe it (Tr. III 76, 
82-88). She recognized appellant immediately in the cell 
block because of his unusual facial features (Tr. III 79- 
80, 122, 125-26). In addition to these five, Mrs. Potite 
testified during the Stovall proceedings that she saw ap- 
pellant’s face three separate times on July 29, twice at 
around 4:00 and once at 7:00 p.m., under good lighting 
conditions (Tr. III 160-62). Here the number of identify- 
ing witnesses, when coupled with the observations they 
made under favorable observing conditions, removes all 
likelihood and any reasonable possibility that appellant 
has been misidentified. While it is possible that one lady 
could be wrong, perhaps two, that six each made a mis- 
take is, in our view, a virtual impossibility.” 


V. Under all the circumstances the cell block confronta- 
tion did not deny appellant due process. But even if it 
did, the Government showed that the in-court identifi- 
cations of Mrs. Potite and Mrs, Parker would not have 
been products of that confrontation. 


(Tr. 1 6; Tr. II 15-17, 38-89; Tr. III 70, 79-80, 82, 
115-16, 157-66, 168; P. Tr. 7, 15-17, 21, 26) 


We contend that under the totality of the circumstances 
here, the August 16, 1966 confrontation in the District 
Court cell block did not deny appellant due process.*! The 


20 Appellant mentions Mrs. Grandy’s testimony that she did not 
know whether she could make an in-court identification had she 
not seen appellant at General Sessions (Tr. I 38-39). Appellant’s 
Br. 39. This is of no consequence because a witness may validly 
depend upon a recollection of an accused’s appearance at a con- 
frontation which was not so suggestive as to give rise to a likeli- 
hood of mistaken identification. Stovall and Simmons proscribe 
only that sort of confrontation and do not require that a witness 
never see an accused before trial. 


21 The trial court ruled to the contrary. This case must be re- 
tried, and since appellant has the right to appellate review of 
rulings adverse to him in such circumstances, fairness dictates 
that the Government should have an equal right with respect to a 
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only elements of suggestiveness present were that the 
ladies knew they were going to view the man who had 
been arrested for the robberies and that appellant when 
viewed was either alone or in the company of law enforce- 
ment officers. However, we think that the record conclu- 
sively shows that each lady made an independent iden- 
tification on her own unaffected by suggestion from the 
others or from Detective Simmons. Appellant was dressed 
differently than during the robbery, a factor negating 
suggestiveness (Tr. III 80). The ladies first took turns 
looking through a small glass pane and then entered the 
cell block proper where they were able to get a closer look 
at appellant who was then separated from them by a 
metal screen. Mrs. Aggrey recognized appellant when she 
first saw him, pointed him out on her own and partici- 
pated in no discussion with the others on the subject of 
identification (Tr. I 6, III 116). Mrs. Steele likewise 
recognized appellant upon sight (Tr. III 79). During the 
viewing she heard no comments and made none herself. 
No one said anything which influenced her identification. 
She did not speak to the other ladies until after she had 
told Simmons that appellant was the robber. (Tr. II 
70, 82.) According to Mrs. Potite, there was no instruc- 
tion that she should make an identification and she gave 
Simmons her own opinion that appellant was the man (Tr. 
III 157-59, 164). Mrs. Parker verified that there was no 
conversation while the ladies were looking through the 
glass pane (P. Tr. 26). Mrs. Parker’s own failure to 


ruling adverse to it. In a criminal case this Court need not accept 
an erroneous ruling which is adverse to the Government. Smith 
v. United States, 103 U.S. App. D.C. 48, 254 F.2d 751, cert. denied, 
357 U.S. 937 (1958). See Goldsmith v. United States, 107 U.S. 
App. D.C. 305, 277 F.2d 335, cert. denied, 364 U.S. 863 (1960). 


22 Mrs, Parker did say that there was conversation, including at 
least one verbal identification, after the ladies looked through the 
glass pane (P. Tr. 7, 21, 26). It appears, however, that this was 
after appellant had been recognized by the other ladies and, in any 
event, Mrs. Aggrey and Mrs. Steele said they heard nothing and 
Mrs. Potite nothing which influenced her (Tr. I 6; III 70, 82, 115- 
16, 158, 165-66). 


29 


make more than a tentative identification is an additional 
impressive indication that the circumstances were not so 
suggestive as to override the independence of the viewers. 
Moreover, a lineup was not “feasible” under the cir- 
cumstances. Wright v. United States, supra (slip op. at 
7). After asking the Deputy Marshals to assemble one 
from the prisoners, Simmons was told that the prisoners 
objected to participation in lineups and that a disturbance 
could not be risked in view of the large number of pris- 
oners and the small number of Deputy Marshals. There 
was a stipulation that attempts to hold lineups met with 
confusion and commotion and that prisoners would not 
volunteer to participate in them. (Tr. II 15-17, 38-39.) 
Finally, as argued previously, in view of the number 
of identifying witnesses, what they observed and their 
opportunities to observe, there is no likelihood that appel- 
lant has been misidentified. Under all the circumstances 
the confrontation was not unconstitutionally unfair. 
Assuming arguendo that the cell block confrontation 
denied due process, we think that the trial court nonethe- 
less erred in excluding the in-court identifications of Mrs. 
Potite and Mrs. Parker. Turning first to Mrs. Potite, the 
Government did show by clear and convincing evidence 
that her in-court identification, based as it was upon ex- 
tensive observations of appellant on July 29 in the beauty 
salon when she saw his face clearly on three separate 
oceasions under good lighting conditions, had an independ- 
ent source. Initially, she saw him walk in and out of the 
shop dressed in a white T-shirt. The second time he came 
in, looked around and spoke to one of the ladies. She rec- 
ognized him as the man seen previously. The third time 
she saw him was during the robbery. (Tr. III 160-62.) 
The duration of that event afforded her ample opportunity 


3In United States v. Wade, 388 U.S. 218, 2833-34 (1967), 
the Supreme Court did not hold that due process was there violated 
although while the identifying witnesses were in a courtroom await- 
ing assembly of a lineup, Wade was at one point standing near an 
FBI agent in a hallway within sight of the witnesses and was 
actually seen by at least one witness. 
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to study appellant’s appearance. That Mrs. Potite was 
unsure whether she could have remembered appellant’s 
face had she not seen him in the cell block is, in our view, 
immaterial (Tr. III 163-64, 168). The unnecessary sug- 
gestiveness of that confrontation did not cause her to 
make a mistaken identification because her identification 
there did have an independent source. And a likelihood 
of mistaken identification is all that Stovall and Simmons 
seek to prevent. They do not prohibit a witness from 
utilizing a suggestive confrontation as a memory aid at 
trial where the suggestiveness did not lead to a mistaken 
identification any more than they forbid such a utilization 
of a fair confrontation. 

As for Mrs. Parker, we think that the very tentative- 
ness of her identification illustrates that she was not in- 
fluenced by any suggestiveness inherent in the confronta- 
tion procedure (P. Tr. 7, 15). The independence of her 
judgment was not overridden. And she certainly testified 
that her tentative identification was based upon on-the- 
scene observations of the robber’s voice, the size and shape 
of his mouth and his complexion,* which was what the 
Government had to show in order to have her in-court 
identification admitted (P. Tr. 15-17). What corroborates 
her judgment in this respect, however, is the fact that 
the identification did not outstrip or go further in definite- 
ness than her actual on-the-scene perceptions would war- 
rant. 


VI. The Government may corroborate the in-court identi- 
fication of an unimpeached witness by testimony of 
prior extra-judicial identifications. 


At a new trial the question may arise again whether a 
witness whose in-court identification has not been im- 
peached may corroborate it during direct examination by 
testimony of an earlier extra-judicial identification. This 
question has not to date been resolved by this Court. 


24 She also said that appellant’s build and height were the same 
as the robber’s (P. Tr. 7-8). 
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Smith v. United States, 119 U.S. App. D.C. 272, 278, 340 
F.2d 797, 798 (1964). See authorities there collected in 
fns. 1 and 2. However, there is a holding in this juris- 
diction that such corroboration under such circumstances 
is properly received. Mack v. United States, 150 A.2d 
477, 479 (D.C. Mun. App. 1959). The Mack opinion 
found persuasive the discussion and rule in 4 WIGMORE, 
EVIDENCE §1130 (8d ed. 1940). In Professor Wig- 
more’s view, a witness’ pointing out of the accused in the 
courtroom at trial has little testimonial force because at 
the trial stage seldom has a witness not come to believe 
in his identification, and therefore it is entirely proper to 
strengthen that identification with proof that the witness 
formerly picked out the accused under less suggestive cir- 
cumstances. To that, we believe, should also be added 
that prior identifications are fresher and hence more ac- 
curate and for that reason also should come in as sub- 
stantive evidence. See United States v. De Sisto, 329 F.2d 
929, 933 (2d Cir. 1964). See also Wise v. United States, 
— US. App. D.C. ——, ——, 383 F.2d 206, 210 
(1967). 

The rule in the Second Circuit is that the Government 
may corroborate the in-court identification of an unim- 
peached witness by testimony of prior identifications. 
United States v. Forzano, 190 F.2d 687, 689 (2d Cir. 
1951) (Judge Augustus N. Hand). United States v. 
Miller, 381 F.2d 529 (2d Cir. 1967) (dictum). The same 
rule seems also to obtain in both the Fourth and Tenth 
Cireuits. Rich v. United States, 261 F.2d 586 (4th Cir. 
1958). Bolling v. United States, 18 F.2d 863 (4th Cir. 
1927). Hidson v. United States, 272 F.2d 684 (10th Cir. 
1959). 


There is a split among the States concerning the 
admissibility of prior extrajudicial identifications, as 
independent evidence of identity, both by the witness 
and third parties present at the prior identification. 
See 71 ALR 2d 449. It has been held that the prior 
identification is hearsay, and, when admitted through 
the testimony of the identifier, is merely a prior con- 
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sistent statement. The recent trend, however, is to 
admit the prior identification under the exception that 
admits as substantive evidence a prior communication 
by a witness who is available for cross-examination 
at trial. Gilbert v. California, 388 U.S. 263, 272 n.8 
(1967). 


A rule of admission would not violate the policy behind 
the hearsay rule since the witnesses may be cross-exam- 
ined on the circumstances of the confrontation. In our 
view, an unimpeached witness should be allowed to testify 
on direct to any extra-judicial identification arising out 
of a confrontation which does not involve a denial of due 
process and antedates June 12, 1967. Of course, the ad- 
missibility of an extra-judicial identification occurring 
after that date would be governed by United States v. 
Wade, supra, and Gilbert v. California, supra. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
ease should be reversed and remanded for a new trial 
(see supra, fn. 7) and retried in accordance with the 
positions which we have advanced in Arguments I 
through VI. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
JAMES E. KELLEY, JR., 
Assistant United States Attorneys. 


HX ov. S, GOVERNMENT PRINTING OFFICE; 1968 307997 799 


REPLY BRIEF FOR APPELLANT 


UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Appellant 


UNITED STATES OF AMERICA, 


Appellee 


APPEAL IN FORMA PAUPERIS FROM A JUDGMENT OF THE 


UNITED STATES DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


Lawrence D. Hollman 
Sherwood B. Smith, Jr. 


United States Court of Appeals Klegsbrunn & Henes 


for the District of Columbia 710 Ring Building 
Washington, D. C. 20036 
Vv 
FILED Jun 1” 1968 


Note fete? 


Attorneys for Appellant 
(Both appointed by this Court) 


TABLE OF AUTHORITIES 


CASES 


Beavers v. Haubert, 198 U.S. 77 (1905) 


Dixon v. District of Columbia, D.C.Cir. No. 21,084, 
decided April 16, 1968 


Evans and Philson v. United States, D.C.Cir. 
Nos. 20,480=81, decided May 8, 1968 


Harrison v. United States, __ U.S.App.D.C. __ 
387 F.2d 203 (1967) 


Hedgepeth v. United States, 124 U.S.App.D.C. 291, 
364 F.2d 684 (D.C.Cir. 1966) 


Klopfer_v. North Carolina, 386 U.S. 213 (1967) 


TEXTS 


Van Alstyne, In Gideon's Wake: Harsher Penalties 


and the "Successful" Criminal Appellant, 74 
Yale L.J. 606 (1965) 


IN THE 
UNITED STATES COURT OF APPEALS 
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Appellant 
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REPLY BRIEF FOR APPELLANT 


Appellee has now conceded that a portion of the prosecutor's re- 


buttal closing argument was improper, and that appellant's ponetcteat 
should be reversed (Appellee Br. 15 n.7, 32). Appellee saceece 
however, that the Government is entitled to retry appellant. For the 
reasons set forth below, however, any subsequent prosecution of the 


appellant for the offense with respect to which he was illegally 


convicted mist be barred. 
I. 


Appellant's constitutional right to a speedy trial, including 
prompt appellate review thereof, has been denied. The Government's 
brief attempts to rationalize or ignore this deprivation of appel- 


lant's vital rights. It cannot be so passed over. 


First, a delay of over eleven months ensued in bringing appel- 


lant to trial. Second, and of equal importance, a delay of over 

seven months occurred in obtaining a transcript in this Court, a 

tool without which no meaningful appeal could be advanced. This 
latter delay stems solely from the inability of the court reporters 

to function properly. Either delay, viewed alone, irrevocably impaired 
appellant's Sixth Amendment rights. Taken together, the denial of 
those rights is doubly striking. 

Appellee argues that the most important reason why appellant's 
Sixth Amendment rights have not been violated is that appellant has 
made no showing to demonstrate prejudice apart from the incarceration 
appeliant has suffered. (Appellee Br. 20.) In so arguing, appellee 
fails to recognize that in Klopfer v. North Carolina, 386 U.S. 213 
(1967), the decision of the Supreme Court reveals a new attitude to- 
ward the right to a speedy trial apart from its holding that the due 


process clause of the Fourteenth Amendment guarantees the right to a 
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speedy trial to those accused in state court proceedings. There 
Klopfer had been indicted on a North Carolina criminal trespass charge 
arising out of a civil rights demonstration. The defendant's trial 
ended in a mistrial and the case was postponed for two terms of : 
court. The prosecutor thereafter moved for a "nolle prosequi with 


leave" under which the defendant is discharged from custody but ree 
mains subject to prosecution in the future, and the trial court, 

over objection, granted the prosecutor's motion. The Supreme Court 
held that by indefinitely postponing prosecution of the indictment 
and without stated justification, the State denied Klopfer the right 
of a speedy trial to which he was guaranteed by the Sixth and Four= 
teenth Amendments to the Constitution. Chief Justice Warren, who 
wrote for himself and six other Justices, at no place refers to aay 
factor resulting from the delay in prosecution which might have prej~ 
udiced the defendant's case if the State reinstituted the prosecution. 
The deprivation of the constitutional right to a speedy trial in that 
case stems solely from the oppressiveness of the prosecutor's exercise 
of power to delay trial, resulting in anxiety and concern. These 
factors were considered sufficient by the Supreme Court to violate 


the defendant's constitutional rights notwithstanding the fact that 


the effect of the "nolle prosequi with leave" was to discharge the 


defendant from custody and thereby to relieve him from the oppressive= 
| 


ness of incarceration. 

In light of the Supreme Court's opinion in this case, this Court's 
decision in Evans and Philson v. United States, D.C.Cir. Nos. 20,480- 
81, decided May 8, 1968 (slip op. at 4), must be construed to mean 


that a failure to demonstrate prejudice apart from the fact of incar- 


ceration may result in a rejection of an appellant's speedy trial 
2/ 


argument, but does not necessarily dispose of it. 

Of particular significance in this case is the combination of an 
unreasonable delay in bringing appellant to trial and an unreasonable 
delay in this Court awaiting preparation of the transcript of the 
proceedings below. Appellee dismisses the latter delay, citing 


Harrison v. United States, _ U.S.App.D.C. __,_ 387 F.2d 203 (1967), 


This new attitude on the part of the Supreme Court is highlighted 
in the Court's statement that "(TJhe right to a speedy trial... 
is one of the most basic rights preserved by our Constitution”, 
id. at 226, in marked contrast to its earlier suggestion that 
"The right to a speedy trial is necessarily relative", Beavers 

v. Haubert, 198 U.S. 77, 87 (1905). 


Exactly what evidence of specific prejudice, apart from incar- 
ceration, would satisfy the Government's argument at this stage 
is unclear. It hardly stretches credulity to assume that, at a 
retrial taking place over two years after the critical July 29, 
1966 date, the recollection of appellant or of his witnesses, if 
indeed they still are present in the jurisdiction, will have 
dimmed substantially. The same may be said of the Government 
witnesses, particularly as to their confrontations with the ap- 
pellant prior to trial and the circumstances of those confronta- 
tions. Accordingly, a retrial now presents the risk of a 
perpetuated evil arising from the illegal lineup procedure to 
which the appellant was subjected. 


-S- 
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in which an appellate delay of two years was held not to preclude a 
subsequent retrial. In Harrison, however, there is no indication that 
any of the delay resulted from a ministerial function, as is the case 
here. Appellant recognized in his brief that delay in the appellate 
process necessary for adequate briefing and argument of the issues, 

or for appropriate judicial deliberation, may operate to sipeltene's 
benefit and be vital to the administration of justice (Appellant Br. 


25). Here the delay for seven months precluded necessary appellate 


processes and is clearly oppressive. 


Appellee also argues that the Government was in no way responsible 


for the delay in this Court. More properly, insofar as appellant is 
aware, the Government assumed no responsibility for prompting tinely 
preparation of the transcript either in this case or in general. 
Appellant, on the other hand, vigorously sought prompt preparatifn 
of the transcript through telephone calls and letters to the re- 
porters themselves and to the Clerk of this Court at least as fre- 
quently as once a week from October 15, 1967 to January 31, 1968, 
when appellant filed a Motion for Summary Reversal for Lack of a 
Speedy Trial and Appeal and for Relief in the Nature of Mandamus, 
Thereafter, appellant continued his efforts to secure the missing 
transcript by asking the Clerk of this Court for status reports | 


several times each week. See, e.g., letters dated December 4, 1967, 


January 9, 1968 and January 25, 1968, attached to Reply to Opposition 


Oe ee 


to Motion for Summary Reversal, dated February 13, 1968. 
here 
In marked contrast, the Government/vigorously opposed appellant's 


efforts to obtain summary reversal of the conviction because of the 


delay (Opposition, dated Feb. 7, 1968, to appellant's motion for sum- 
3/ 


mary reversal). The Government's lack of positive action to help 
secure the transcript is particularly telling in view of its now much 
belated recognition and admission that Government counsel below, by 
his rebuttal closing argument, vitiated appellant's conviction. Ap- 
peliant first advanced this point to this Court and to the Government 
on October 9, 1957 in his Motion for Release (p. 3). The Government's 


Opposition in response to that pleading indicates complete inattention 


Appellee's suggestion that civil avenues of relief, such as a writ 
of mandamus against the court reporters involved (Appellee Br. 21), 
can adequately safeguard appellant's right to have a transcript 
promptly prepared is particularly unhelpful. Whatever the theo- 
retical value of such an avenue of relief, appellant's motion for 
summary reversal, filed January 31, 1968, which specifically sought 
relief in the nature of mandamus against Court Reporters Maloney 
and Brockmeyer, was denied and therefore unavailable under the 
facts of this case. (Similarly, the motion had little in terrorem 
effect upon the apparently overburdened reporters, since three 

and one-half months passed before the balance of the transcript 
was finally forthcoming.) Even the theoretical value of relief 

in the nature of mandamus is questionable in this jurisdiction. 
Delay in the preparation of transcripts is apparently a function 
of the workload of the court reporters and of the budgetary allow- 
ances for court reporters, and a judicial direction promptly to 
prepare a transcript in a given case might only defer the prepara- 
tion of transcripts in other cases which chronologically may de- 
serve prior preparation. 
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to the matter, In view of these factors, the Government's assertion 
that it lacks positive responsibility for the appellate delay is 
irrelevant. Moreover, in appellant's view, the Government may not 
properly "sit back" and then argue that the burdens of an inexorable 
and prejudiced delay must rest with an appellant who has taken 


every step and made every possible effort within his power to pre- 


vent or terminate that delay. Cf. Hedgepeth v. United States, 124 


U.S.App.D.C. 291, 364 F.2d 684, 688 (D.C.Cir. 1966). 


It. 
i 
Even assuming this Court finds that the substantial delays in 
bringing appellant to trial and in affording him his right to a Ln 
appeal have not reached Sixth Amendment proportions, this Court mine 


recognize these delays, during which time appellant has been con= 


tinuously incarcerated, in determining whether to permit the Governe 


ment to retry the appellant or whether to insulate him from the 
criminal process for this offense. 

Appellant recognizes that, notwithstanding the unqualified language 
of the Fifth Amendment to the Constitution with respect to double 


4/ | 
jeopardy, the protection of society may fairly require that those 


4/  ".. . [Nlor shall any person be subject for the same offence 
to be twice put in jeopardy of life or limb; ... ." 
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who are guilty of criminal acts need not be insulated from further 
prosecution for these acts just because an error has been committed 
in the original trial. "The purpose of double jeopardy protection 


is thus not one of providing absolute immunity from reprosecution 


per se, but from unreasonable reprosecution.” Van Alstyne, In 
Gideon's Wake: Harsher Penalties and the "Successful" Criminal Ap- 
peiiant, 74 Yale L.J. 606, 625 (1965) (emphasis supplied). 

Here appellant has served over 22 months of an 18 to 54=month 
sentence. A new trial, after such substantial incarceration re= 
sulting from a trial the Government concedes to have been presented 
in error, would be oppressive and vexatious and clearly an "unreason= 


able reprosecution”, 


This Court has recently reaffirmed, in Dixon v. District of 


Columbia, D. C. Cir. No. 21,084, decided April 16, 1968 (slip op. at 
6-7), the proposition that Federal courts should use their super- 
visory power to grant immunity from prosecution in order to protect 
"the purity of the Government and its processes". Under the circum= 
stances of that case, defaults of the prosecutor were found sufficient 
to warrant such relief. It is submitted that here the defaults of 

the prosecutor in bringing appellant to trial and in the conduct 

of the trial itself, when coupled with the default of this Court 

in promptly providing appellant with a transcript of the proceeding 


below, also require a bar against reprosecution. 
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CONCLUSION 


Wherefore, it is respectfully submitted that the case should be 


reversed and remanded with instructions to dismiss the indictment 


with prejudice. 


Respectfully submitted, 


/s/ Sherwood B. Smith, Jr. 


Lawrence D. Hollman 
Sherwood B. Smith, Jr. 


Klagsbrunn & Hanes 

710 Ring Building 

Washington, D. C. 20036 
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(Both appointed by this Court) 
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